
 

 

ARMISTICE DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ 
CORRECTED SECOND AMENDED CONSOLIDATED CLASS ACTION COMPLAINT 

AKIN GUMP STRAUSS HAUER & FELD LLP 
NEAL R. MARDER (SBN 126879) 
JOSHUA A. RUBIN (SBN 308421) 
SINA SAFVATI (SBN 313287) 
LILLIAN RAND (SBN 341581) 
1999 Avenue of the Stars, Suite 600 
Los Angeles, California 90067 
Email: nmarder@akingump.com 
 rubinj@akingump.com 
 ssafvati@akingump.com 
 lrand@akingump.com 
Telephone: 310.229.1000 
Facsimile: 310.229.1001 

Attorneys for Defendants  
ARMISTICE CAPITAL, LLC, ARMISTICE MASTER 
FUND, LTD, STEVEN J. BOYD, and KEITH 
MAHER, M.D. 
 
 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

 
 

In re VAXART, INC. SECURITIES 
LITIGATION 
 
       

 
 

This Document Relates to: 
 ALL ACTIONS 

Lead Case No. 3:20-cv-05949-VC 
 
CLASS ACTION 
 
ARMISTICE DEFENDANTS’ NOTICE OF 
MOTION AND MOTION TO DISMISS 
PLAINTIFFS’ CORRECTED SECOND 
AMENDED CONSOLIDATED CLASS 
ACTION COMPLAINT 
 
Date: March 23, 2023 
Time: 10:00 a.m. 
Place: Courtroom 4, 17th Floor (Zoom) 
Judge:  Hon. Vince Chhabria 

  

Case 3:20-cv-05949-VC     Document 261     Filed 12/28/22     Page 1 of 24



 

i 
ARMISTICE DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ 

CORRECTED SECOND AMENDED CONSOLIDATED CLASS ACTION COMPLAINT 

NOTICE OF MOTION AND MOTION 

PLEASE TAKE NOTICE that on March 23, 2023, at 10:00 a.m., or as soon thereafter as the 

matter may be heard, in the courtroom of the Honorable Vince Chhabria, located at United States District 

Court for the Northern District of California, San Francisco Division, 450 Golden Gate Avenue, San 

Francisco, California 94102, Defendants Armistice Capital, LLC (“Armistice Capital”), Armistice 

Master Fund Ltd. (“Armistice Master Fund”), Steven J. Boyd, and Keith Maher, M.D. (collectively, the 

“Armistice Defendants”) will and hereby do move to dismiss Plaintiffs’ Corrected Second Amended 

Consolidated Class Action Complaint pursuant to Federal Rules of Civil Procedure 9(b) and 12(b)(6) 

and the Private Securities Litigation Reform Act of 1995 (“PSLRA”). 

This Motion is based upon this Notice of Motion and Motion, the Armistice Defendants’ Request 

for Judicial Notice, the Declaration of Neal R. Marder, the exhibits attached thereto, the Court’s files in 

this action, the arguments of counsel, and any other matter that the Court may consider. 

ISSUES TO BE DECIDED (Civil Local Rule 7-4(a)(3)) 

1. Should the Section 10(b) claim under Rule 10b-5(b) against Armistice Capital, Boyd, and 

Maher be dismissed without leave to amend where Plaintiffs once again have failed to plead facts 

plausibly alleging that Armistice Capital, Boyd, and Maher made any challenged statement? 

2. Should the Section 10(b) claim under Rule 10b-5(a) and (c) against the Armistice 

Defendants be dismissed without leave to amend where Plaintiffs once again have failed to plead facts 

plausibly alleging that the Armistice Defendants employed or engaged in any manipulative or deceptive 

act? 

3. Should the insider trading claims under Rule 10b-5(a) and (c) and Section 20A against 

the Armistice Defendants, and the Section 20(a) claim premised on Armistice’s alleged insider trading, 

be dismissed without leave to amend where Plaintiffs have failed both (i) to allege an underlying 

Exchange Act violation, and (ii) to plead facts plausibly alleging (a) scienter and/or (b) that Armistice 

traded on material non-public information? 

4. Should the insider trading claims under Rule 10b-5(a) and (c) and Section 20A against 

Maher be dismissed without leave to amend where Plaintiffs do not allege that he engaged in any trades? 

5. Should the Section 20(a) claim against Boyd, Maher, and Armistice Capital be dismissed 
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without leave to amend where no primary violation is alleged, and where Plaintiffs have failed to plead 

that Armistice Capital, Boyd, and Maher “controlled” any primary violators of the Exchange Act? 

 

Dated:  December 28, 2022 AKIN GUMP STRAUSS HAUER & FELD LLP  

 

By:       /s/ Neal R. Marder   
 

Attorneys for the Armistice Defendants 
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INTRODUCTION 

The Armistice Defendants did not draft, review, disseminate, or control the “artfully worded” 

Vaxart press releases that form the basis of Plaintiffs’ allegations in their Corrected Second Amended 

Complaint (“SAC”).  Plaintiffs’ latest attempt to allege claims against the Armistice Defendants fares 

no better than their prior efforts, which the Court rejected.  Plaintiffs have nevertheless brazenly chosen 

to push forward, touting the strength of their “claims” against the Armistice Defendants in order to obtain 

approval of the proposed settlement with Vaxart and the individuals who actually did draft and issue the 

press releases.  Having accepted that insurance-funded settlement because of “collectability risks” posed 

by Vaxart, Plaintiffs are targeting the “mo[re] solvent” Armistice, including by leveraging the settlement 

to improperly obtain extensive discovery against the Armistice Defendants.  Dkt. 255 at 16.  

But despite spending months reviewing the 100,000 documents they received, Plaintiffs still 

cannot cure the defects the Court recognized.  That is because Armistice—a less-than-ten percent equity 

holder during the class period—and its two board designees had no role in Vaxart’s dealings with the 

government or Attwill.  Armistice likewise had no involvement in drafting the press releases and no 

knowledge of any plan by Vaxart to allegedly exploit an ambiguity to imply that Vaxart received 

government funding.  Plaintiffs’ apparent quarrel with Armistice is that it made its investors money by 

selling stock when the company was trading well, which it did only after Vaxart disclosed its selection 

to participate in an OWS non-human primate study (the “NHP study”), to avoid even the appearance of 

insider trading.  Simply put, the facts alleged do not come close to supporting a claim for securities fraud.   

First, Plaintiffs still do not allege that the Armistice Defendants made or disseminated any of the 

alleged misrepresentations, or participated in any deceptive scheme, dooming their Rule 10b-5 claims.   

Second, Plaintiffs’ insider trading claims fail because the SAC lacks allegations that the 

Armistice Defendants were privy to information that would have informed them that the press releases 

at issue were misleading when made.  The insider trading allegations are also logically flawed because 

Plaintiffs allege that Armistice intended to sell its entire Vaxart position ten days before Armistice saw 

the allegedly misleading press releases, a fact that directly disposes of the unsupportable claim that 

Armistice’s sales were driven by its knowledge that the press releases contained misrepresentations.  

Plaintiffs try to manufacture an inference of scienter by pointing to a single email in which Boyd stated 
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that he might disclose Vaxart’s OWS selection if Vaxart did not.  But Plaintiffs’ reliance on this email 

only serves to highlight Armistice’s commitment to avoiding insider trading by ensuring that all material 

information about Vaxart’s vaccine development was publicly disclosed before Armistice traded.  

Third, the SAC is still built on the same flimsy allegations of “control” that rendered the prior 

complaint deficient.  Without any allegations that Armistice controlled the press releases at issue, 

Plaintiffs futilely try to piece together allegations that the Armistice Defendants controlled Vaxart’s day-

to-day operations.  But the SAC’s allegations reflect nothing more than Boyd and Maher performing the 

typical responsibilities of directors—which cannot be imputed to Armistice as a minority shareholder—

as well as rank speculation that Vaxart directors Todd Davis, Robert Yedid, and Andrei Floroiu 

disregarded their fiduciary duties out of an ill-defined (and non-existent) loyalty to Armistice. 

In sum, the claims against the Armistice Defendants should be dismissed with prejudice.   

FACTUAL BACKGROUND 

Armistice Capital, LLC is an investment firm that serves as an investment advisor to Armistice 

Capital Master Fund Ltd.  SAC ¶¶ 50-51.1  Steven Boyd is Armistice Capital’s founder and Chief 

Investment Officer, and Keith Maher, as a Managing Director, is an employee of Armistice Capital with 

no ownership interest.  Id.  Armistice began investing in Vaxart in 2018 and increased its holdings in the 

company throughout 2019, eventually owning more than 50% of Vaxart’s outstanding common stock 

by the end of 2019.  Id. ¶¶ 53-54.  In October 2019, Boyd and Maher joined Vaxart’s board as Armistice’s 

appointees.  Id. ¶¶ 40-41.  Armistice has never had any other representatives or appointees on the seven 

or eight director board.  See id. ¶¶ 40-46.  Plaintiffs allege—without any factual support—that Armistice 

also “directed the appointment” of two other outside directors, Davis and Yedid.  Id. ¶ 54.  Plaintiffs 

likewise allege that Vaxart’s CEO, Floroiu, was “indebted” to Armistice because Floroiu had previously 

worked with Boyd and because Boyd and Maher allegedly assisted Floroiu to obtain the CEO position.  

Id. ¶ 96.  Between April 28 and June 3, 2020, with Vaxart’s stock price rising, Armistice began selling 

its Vaxart position and, as of June 3 (before the class period), owned only 9.4% of Vaxart’s outstanding 

                                                 
1 As in the SAC, Armistice Capital and Armistice Master Fund are referred to collectively herein as 

“Armistice” unless otherwise noted.  Plaintiffs added Armistice Master Fund as a Defendant despite not 
seeking leave from the Court to do so.  See Dkt. 222.  
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shares.  SAC ¶ 124; see Ex. 1 at 1.2   

On April 29, 2020, news leaked of a government initiative called Operation Warp Speed 

(“OWS”) utilizing government resources to develop a COVID vaccine.  SAC ¶ 106.  In May 2020, 

Vaxart began discussions with the government regarding Vaxart’s interest in an OWS-organized non-

human primate study (“NHP study”).  Id. ¶ 122.  The SAC does not—nor could it—allege that the 

Armistice Defendants were involved in any discussions with the government regarding the NHP study.  

Indeed, the Armistice Defendants first learned about the NHP study on June 8, 2020, when Vaxart CEO 

Wouter Latour briefed the board “that Vaxart had been invited to participate” in an “OWS” “challenge 

study.”  SAC ¶ 143; Ex. 2 at 5.  Armistice did not buy or sell any Vaxart stock between the date the 

board was apprised of the NHP study on June 8, 2020, and the date the news was made public.  

On June 25, 2020, Vaxart issued a press release announcing that it had signed a memorandum of 

understanding (“MOU”) with Attwill, an oral tablet manufacturer (the “Attwill Release”), which 

Plaintiffs allege overstated Attwill’s and Vaxart’s capabilities.  SAC ¶ 172; Ex. 3.  The SAC does not 

plausibly allege that the Armistice Defendants helped draft or review the Attwill Release, or even that 

they had any knowledge that it would be issued.  Nor do Plaintiffs allege that the Armistice Defendants 

were even aware of the Attwill negotiations or MOU before the MOU was announced.   

On June 25, 2020, Boyd sent an email to Vaxart requesting preclearance for Armistice to trade 

shares after the issuance of a press release announcing the NHP study (the “OWS Release”), which 

Vaxart allegedly had been drafting since June 9, but which Boyd had only learned about earlier that day.  

SAC ¶¶ 184-85, 192; Ex. 4.  The SAC contains no fact-specific allegations that the Armistice Defendants 

drafted or reviewed the OWS Release, or that any of them had knowledge of the headline or phrasing of 

the release (i.e., that Vaxart was “selected” for OWS) before it was issued on June 26.3  Vaxart’s CEO 

responded to Boyd’s email by stating that Vaxart had determined that the NHP study was not “material” 

and that Armistice would, therefore, not be engaging in insider trading if it traded while knowing about 

the NHP study.  Id. ¶ 184.  Boyd replied that he disagreed with that assessment and that Armistice may 

                                                 
2 All exhibits herein refer to the concurrently-filed Declaration of Neal R. Marder. 
3 As explained infra Section B.1.a, Plaintiffs cite to an early draft document which purportedly 

indicates that Boyd and Maher edited the OWS Release on June 25, but that inaccuracy was corrected 
by Vaxart in subsequent versions of the document, including the final version it submitted to regulators. 
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choose to release the information itself rather than risk trading on MNPI.  Id.  Vaxart’s management 

subsequently determined (without Armistice’s involvement) that it would issue the OWS Release.  Id. ¶ 

185.  After the NHP study was disclosed, Armistice sold nearly all of its Vaxart shares.  Id. ¶¶ 203, 208. 

PROCEDURAL HISTORY 

The SAC represents the sixth complaint against the Armistice Defendants that Plaintiffs have 

filed in this action.  Plaintiffs filed their initial complaint on August 24, 2020 (Dkt. 1), and filed a 

consolidated amended complaint on January 29, 2021 (Dkt. 84).  Based on comments made by the Court 

at the motion to dismiss hearing, Plaintiffs sought leave to file an amended complaint (“FAC”), which 

they filed on June 10, 2021.  Dkts. 130, 135.  After receiving a Rule 11 letter from the Armistice 

Defendants, Plaintiffs filed a “Corrected” FAC removing some of the FAC’s falsehoods.  Dkt. 149.  On 

December 22, 2021, the Court dismissed all claims against Armistice, and Boyd and Maher in their 

Armistice capacities, holding that the FAC failed to state claims against them under Rule 10b-5(b), Rule 

10b-5(a) or (c), Section 20(a), or Section 20A.  Dkt. 182 (the “MTD Order”) at 17-19.  Although the 

Court concluded that the FAC adequately alleged scienter as to the “Vaxart [D]efendants” (id. at 13), it 

did not make this finding as to Armistice, or to Boyd or Maher in their Armistice capacities. 

Following the MTD Order, Plaintiffs aggressively sought discovery from Defendants and third 

parties—which Plaintiffs admit was done to attempt to replead claims against the Armistice Defendants 

(Dkt. 256 at 8)—going so far as to obtain over 100,000 documents after surreptitiously settling all live 

claims.  See, generally Dkts. 215, 226, 235.  On November 14, 2022, after having months to review these 

documents, Plaintiffs filed the SAC (Dkt. 248), but then quickly had to file a “Corrected” SAC removing 

more false allegations after receiving yet another Rule 11 letter from the Armistice Defendants.  Dkt. 

258.  The SAC alleges that the Armistice Defendants violated Rule 10b-5(b), Rules 10b-5(a) and (c), 

Section 20(a), and Section 20A, the same claims that Court previously held were insufficiently pled. 

ARGUMENT 

A. Because the Armistice Defendants Did Not “Make” Any Alleged Misrepresentation 
or Participate in an Actionable Scheme, Plaintiffs Fail to State a Rule 10b-5 Claim 
(Claims I and II) Against the Armistice Defendants. 

The Court previously recognized that Armistice did not “make” any of the alleged 

misrepresentations, which were issued and disseminated by Vaxart, and thus are not liable under Rule 
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10b-5(b).  MTD Order at 17 (citing Janus Capital Group, Inc. v. First Derivative Traders, 564 U.S. 135 

(2011)).  Nothing in the SAC compels a different result.  The SAC fails to plausibly allege that the 

Armistice Defendants had any involvement in drafting the OWS or Attwill Releases, much less that they 

had “ultimate authority” over their “content.”  In re CytRx Corp. Sec. Litig., 2015 WL 5031232, at *5 

(C.D. Cal. July 13, 2015).4 

Nor does the SAC allege an actionable “scheme” under Rule 10b-5(a) or (c).  The Court 

previously recognized that Plaintiffs’ warrant amendment theory “d[id] not add up,” and that their claim 

of a pump-and-dump scheme failed absent any allegations that Armistice disseminated any alleged 

misrepresentations.  MTD Order at 18-19.  Plaintiffs do not meaningfully bolster their allegations 

regarding the warrant amendments in the SAC, nor do they allege the Armistice Defendants disseminated 

any of the alleged misrepresentations or engaged in any other scheme to defraud.  The Rule 10b-5(a) and 

(c) claims thus fail. 

B. Plaintiffs Fail to State an Insider Trading Claim Against the Armistice Defendants 
Under Rule 10b-5 or Section 20A. 

Without any well-pled allegations that Armistice made or disseminated any of the alleged 

misrepresentations at issue, Plaintiffs next accuse Armistice of insider trading under Rule 10b-5(a) and 

(c) (Claim II), Section 20A (Claim IV), and Section 20(a) (Claim V).  Plaintiffs base this fanciful theory 

on the premise that Armistice sold its shares based on “material non-public information,” i.e., knowledge 

that the Attwill and OWS Releases were false.  This theory fares no better.5 

1. The SAC Fails to Allege that the Armistice Defendants Acted With Scienter. 

Scienter is a necessary element of an insider trading violation.  Lipton v. Pathogenesis Corp., 

284 F.3d 1027, 1035 n.15 (9th Cir. 2002).  A complaint adequately alleges scienter under the exacting 

PSLRA standard only if “the malicious inference is at least as compelling as any opposing innocent 

inference.”  Zucco Partners, LLC v. Digimarc Corp., 552 F.3d 981, 991 (9th Cir. 2009).   

                                                 
4 The only statement in the SAC attributed to any Armistice Defendant was a June 15, 2020 statement 

of optimism that Boyd has “great confidence” in Floroiu (SAC ¶ 155), which cannot be considered false 
or misleading, and, therefore, cannot support Plaintiffs’ claims against the Armistice Defendants.  In re 
Overstock Sec. Litig., 2020 WL 5775845, at *11 (D. Utah Sept. 28, 2020). 

5 In addition to the reasons discussed herein, the insider trading claims fail against Maher because 
there are no allegations that Maher traded stock or controlled Armistice’s trades.  Ex. 13; See 15 U.S.C. 
§ 78t-1(a); In re JDS Uniphase Corp. Sec. Litig., 2003 WL 26615705, at *9 (N.D. Cal. Nov. 3, 2003). 
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Here, the purported malicious inference Plaintiffs have conjured—that Armistice traded knowing 

the Attwill and OWS Releases were false—is less compelling than the innocent one, that Armistice sold 

stock after Vaxart disclosed the NHP study and its stock price soared.  Despite the extensive discovery 

that Plaintiffs have taken from the actual drafters of the press releases, the SAC fails to sufficiently allege 

that the Armistice Defendants were “furnished with information that would have allowed them to discern 

that the [press releases] w[ere] wrong.”  City of Brockton Ret. Sys. v. Shaw Grp. Inc., 540 F. Supp. 2d 

464, 473–74 (S.D.N.Y. 2008).  Nor do Armistice’s June 2020 sales support an inference of scienter. 

a. The Armistice Defendants Were Not Involved in the OWS Application 
Process or the Attwill Negotiations and Did Not Draft or Review the 
Respective Press Releases. 

Notably, the SAC lacks well-pled allegations that the Armistice Defendants were involved in 

Vaxart’s discussions with the government about Vaxart’s invitation to the NHP study.  Without such 

allegations, the SAC provides no basis to reasonably infer that they had knowledge that the release 

“dramatically overstated the Company’s involvement with OWS,” as Plaintiffs claim it did.  SAC ¶ 188.   

Plaintiffs’ desperate attempts to link the Armistice Defendants to Vaxart’s COVID vaccine 

development efforts only confirm the weakness of their claims.  For example, Plaintiffs allege that Boyd 

“edited” a May 20, 2020 press release concerning Vaxart’s vaccine candidate.  SAC ¶ 116.  But Boyd 

saw the press release for the first time (along with the other directors) at 10 p.m. the night before it was 

released, and his “edit” consisted of fixing a typo.  Ex. 5.  Likewise, Plaintiffs allege that, on June 4, 

Floroiu texted Boyd and Maher a link to an article, commenting that “I think this means no BARDA 

money, right?”  SAC ¶ 134.  Plaintiffs ignore the fact that Floroiu texted them again less than 45 minutes 

later to provide the following clarification: “Apparently that’s not necessarily so, and the NYT article 

isn’t clear and accurate.”  Ex. 6.  More fundamentally, Floroiu’s one-off note to Boyd concerning the 

import of a news article on Vaxart’s prospects for BARDA funding “do[es] not strongly imply that [the 

Armistice Defendants] knew any specific statement [about the NHP study] was false at the time it was 

made.”  Sneed v. AcelRx Pharms., Inc., 2022 WL 4544721, at *5 (N.D. Cal. Sept. 28, 2022).  This is 

especially true considering that Vaxart had applied for BARDA funding before the OWS program was 

announced, and the two programs are alleged to be distinct.  Compare SAC ¶¶ 89-90, 99, with id. ¶ 106.  

Moreover, Plaintiffs’ conclusory allegation that “Defendants . . . knew, or should have been aware” that 
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Vaxart did not qualify for government funding (id. ¶ 131) does not come close to pleading scienter as to 

the Armistice Defendants.  That contention is premised solely on “Vaxart’s limited communications with 

U.S. Government agencies” (id.), but the SAC does not allege the Armistice Defendants even knew 

about these communications.  In re Petco Animal Supplies Inc. Sec. Litig., 2006 WL 6829623 (S.D. Cal. 

Aug. 1, 2006) (no scienter where owners of 12% of company lacked knowledge of falsity of statements).6  

While the full Vaxart board (including Boyd and Maher) was briefed on June 8, 2020 that Vaxart 

had been selected for the NHP study, management told the board that the study was organized by 

“BARDA/NIH (OWS),” a fact consistent with the OWS Release issued several weeks later.  SAC ¶ 143; 

Ex. 2 at 5 (emphasis added).  “[W]ithout any facts indicating that [the Armistice Defendants] knew or 

suspected that the [OWS Release] was inaccurate, the Court cannot infer that [they] acted with scienter.”  

Strasburger v. Blackburne & Sons Realty Cap. Corp., 2020 WL 6128069, at *5 (C.D. Cal. Apr. 22, 

2020).7 

Plaintiffs’ claim that the Armistice Defendants must have known the press releases were false 

“by virtue of their position as directors and control over Vaxart” (SAC ¶ 303) is not nearly enough.  

“Where a complaint relies on allegations that management had an important role in the company but 

does not contain additional detailed allegations about the defendants’ actual exposure to information, it 

will usually fall short of the PSLRA standard.”  S. Ferry LP, No. 2 v. Killinger, 542 F.3d 776, 784 (9th 

Cir. 2008).  Likewise, the vague allegation that Boyd and Maher had the “ability to access material 

nonpublic information” (SAC ¶ 303) does nothing to distinguish them from board members at every 

public company and is “insufficient[] to create a strong inference of scienter.”  Elec. Workers Pension 

Fund, Loc. 103, I.B.E.W. v. HP Inc., 2021 WL 1056549, at *6 (N.D. Cal. Mar. 19, 2021). 

The SAC’s allegations regarding the drafting of the press releases further rebut the inference that 

                                                 
6 Plaintiffs cite some out-of-context emails to suggest that Floroiu informed Boyd that he did not 

think Vaxart could “compete in the ‘conventional race’ against ‘big-pharma’ companies” (SAC ¶ 130), 
but the SAC does not allege that Boyd knew Vaxart would never receive government funding or 
successfully develop a vaccine.  These emails do not by any stretch plausibly support the inference that 
Boyd understood that a later press release announcing an NHP study organized by OWS was misleading.   

7 The allegations relating to the Attwill MOU are even weaker.  There is not a single allegation in 
the SAC that the Armistice Defendants were involved in the Attwill due diligence or were even aware 
that Vaxart was negotiating a contract with Attwill, let alone that Boyd or Maher knew of Attwill’s 
alleged deficiencies.  See SAC ¶¶ 175-78 (describing “Vaxart’s internal communications” about Attwill 
and the press release, none of which included Armistice). 
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Armistice engaged in insider trading.  Where a defendant “did not make any of the allegedly misleading 

statements,” the inference of scienter is weakened.  In re Silicon Graphics Inc. Sec. Litig., 183 F.3d 970, 

988 (9th Cir. 1999).  Here, the SAC is devoid of any allegations suggesting that the Armistice Defendants 

drafted, revised, or reviewed a single word of the Attwill Press Release, other than the baseless 

speculation that Floroiu proposed a change to the press release “after [he] spoke with Maher.”  SAC 

¶ 176.8  The same is true for the OWS Release.  Plaintiffs’ conclusory allegation that Defendants “knew 

[the release’s] bold headline was misleading” (SAC ¶ 189) is purportedly supported by emails in which 

“Defendants” (intentionally vague) “added ‘OWS’ to the title to ‘move the needle’” and “Defendants . . 

. admit[ted] amongst themselves” that the study was immaterial.  Id. ¶¶ 189-91.  Plaintiffs tellingly omit 

the author or recipients of these emails, none of which included the Armistice Defendants.  Exs. 8, 9.  

Plaintiffs’ allegation that “Defendants had weeks to think about how to word their NHP program press 

release” (SAC ¶ 192) does not allege scienter as to the Armistice Defendants, who were not parties to 

the “weeks” of wordsmithing.  Glaser v. The9, Ltd., 772 F. Supp. 2d 573, 591 (S.D.N.Y. 2011).9   

In an attempt to link the Armistice Defendants to the OWS Release, Plaintiffs disingenuously 

refer to an excerpt from a document which Plaintiffs label a “Vaxart Document Tracking Edits to the 

June 26, 2020 OWS Press Release,” and which purports to show that Boyd and Maher were among those 

who made “revisions” to the press release on June 25.  SAC ¶ 280.  Plaintiffs fail to apprise the Court 

that this document was a first draft of a document prepared weeks after the OWS Release was written, 

in response to a request from FINRA for an accounting of the timeline of events surrounding the press 

release.  Ex. 10.  As Plaintiffs well know from having been provided later versions of that same document 

months ago, the reference to Boyd and Maher editing the press release was corrected by Vaxart and 

removed from later versions of the document, including the one it submitted to FINRA.  Exs. 11, 12.10 

                                                 
8 Floroiu appears to have proposed the revision at 2:57 p.m.  Ex. 7.  Plaintiffs allege that Floroiu and 

Maher spoke at some point between 1:30 p.m. and 7:30 p.m. that day (SAC ¶ 173), hardly suggesting 
that the revision was inspired by anything that Maher said on the call. 

9 While Plaintiffs cite some emails in which LifeSci employees allegedly “privately questioned 
whether Defendants were attempting a pump-and-dump fraud” (SAC ¶ 191), none of these concerns are 
alleged to have been communicated to the Armistice Defendants, and the SAC fails to allege any facts 
that they were “on actual or constructive notice of fraudulent activity.”  Wojtunik v. Kealy, 394 F. Supp. 
2d 1149, 1168–69 (D. Ariz. 2005); see also Petco, 2006 WL 6829623, at *36. 

10 Upon reading Plaintiffs’ allegations about this document, the Vaxart Defendants felt compelled to 
correct the record by producing the final version.  See Ex. 12.  The Court should refer to the “most recent 
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b. Plaintiffs Cannot Satisfy Their Burden Through Motive and Opportunity 
Allegations Because Armistice’s Stock Sales Do Not Suggest Scienter. 

Plaintiffs next try to plead scienter by alleging that Armistice sold almost all of its shares after 

the OWS Release was issued.  SAC ¶¶ 292-93.  But stock sales, even of a “vast quantity of shares,” do 

not create an inference of scienter when they are not otherwise suspicious.  Silicon Graphics, 183 F.3d 

at 987; In re Apple Inc. Sec. Litig., 2020 WL 2857397, at *26 (N.D. Cal. June 2, 2020).  Plaintiffs make 

no allegations of suspicious trading, and a “variety of facts in the record undercut [Plaintiffs’] theories” 

of fraudulent intent.  In re Wet Seal, Inc. Sec. Litig., 518 F. Supp. 2d 1148, 1164 (C.D. Cal. 2007).11 

First, the SAC does not allege that the sales were “dramatically out of line with prior trading 

practices.”  Silicon Graphics, 183 F.3d at 986 (quoting In re Apple Computer Sec. Litig., 886 F.2d 1109, 

1117 (9th Cir. 1989)).  To the contrary, as the Court observed, Armistice sold millions of Vaxart shares 

before the class period.  MTD Order at 17.  This undercuts any notion that Armistice sold in June 2020 

because it knew the OWS Release was false.  Apple Computer, 886 F.2d at 1117.  Moreover, Armistice’s 

late June sales are easily explained by the fact that Vaxart’s stock price soared to an all-time high, 

“giv[ing] [an] incentive for all holders to sell.”  In re Nektar Therapeutics, 2020 WL 3962004, at *16 

(N.D. Cal. July 13, 2020).  Indeed, as an investment fund, Armistice’s “purpose is to invest in companies 

and ultimately sell them,” and it is “not suspicious that it would divest itself of stock in large sales.”  In 

re Envision Healthcare Corp. Sec. Litig., 2019 WL 6168254, at *26 (M.D. Tenn. Nov. 19, 2019). 

Plaintiffs’ scienter theory based on stock sales does not add up for another reason: According to 

Plaintiffs, Armistice had decided by June 15 that it was going to sell all of its Vaxart stock.  SAC ¶ 157.  

Yet as explained above, the SAC does not contain a single well-pled factual allegation that the Armistice 

Defendants had seen the OWS Release as of June 15 (or, for that matter, at any time before it was issued), 

or that the Armistice Defendants knew the headline would state that Vaxart was “selected for” OWS.  In 

short, Armistice’s sales cannot support a securities fraud claim when Plaintiffs’ own theory is that 

Armistice decided to sell before it saw the alleged misrepresentation.  See In re FVC.COM Sec. Litig., 

                                                 
and updated” document, rather than place “reliance on the original [version] now shown to be incorrect.”  
Employees’ Ret. Sys. v. Wells Fargo & Co., 2022 WL 1443231, at *5 (N.D. Cal. May 6, 2022).  

11 Plaintiffs also cannot establish “motive and opportunity” through the generic allegation—common 
to all companies—that Vaxart needed to “raise cash.”  SAC ¶ 300.  Marksman Partners, L.P. v. Chantal 
Pharm. Corp., 927 F. Supp. 1297, 1310 (C.D. Cal. 1996). 
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136 F. Supp. 2d 1031, 1039 (N.D. Cal. 2000), aff’d, 32 F. Appx. 338 (9th Cir. 2002).12 

Boyd’s email upon which Plaintiffs heavily rely, where he allegedly “issued Vaxart an ultimatum 

to publish the [OWS] press release” (SAC ¶¶ 184-85) is far more consistent with an “innocent 

explanation . . . than an inference of scienter.”  Apple, 2020 WL 2857397, at *26; Webb v. Solarcity 

Corp., 884 F.3d 844, 858 (9th Cir. 2018).  The email thread indicates that, on June 25, 2020, Boyd 

learned that Vaxart was planning to disclose the NHP study and requested preclearance from the 

company to trade once the information was released.  SAC ¶ 185.  Floroiu responded that Vaxart had 

ultimately concluded that the NHP study did not need to be disclosed, and that Armistice would therefore 

not be violating insider trading laws by trading.  Id.  Unwilling to take that chance, Boyd replied that 

“with all due respect,” Armistice was “unsure” of that determination and, therefore, it “may” choose to 

release the information itself before it traded.  Id. 

This exchange implies an innocent explanation for Armistice’s sales, as it confirms that Armistice 

planned to sell upon Vaxart’s disclosure of the NHP study before the Armistice Defendants ever saw the 

OWS Release, foreclosing the notion that Armistice chose to sell because it knew the headline was 

misleading.  Metzler Inv. GMBH v. Corinthian Colleges, Inc., 540 F.3d 1049, 1067 (9th Cir. 2008).  Far 

from showing scienter, Boyd’s email highlights the Armistice Defendants’ effort to avoid insider trading, 

resulting in their insistence that the public have all material information before Armistice traded.  

2. The SAC Fails to Allege that the Armistice Defendants Traded on Material 
Nonpublic Information. 

Where insider trading is based on alleged trades following misrepresentations, the question 

whether a defendant traded on material nonpublic information is “closely tied with scienter.”  In re 

Galena Biopharma, Inc. Sec. Litig., 117 F. Supp. 3d 1145, 1204 (D. Or. 2015).  Here, because Plaintiffs 

fail to allege facts raising a strong inference that the Armistice Defendants knew the Attwill or OWS 

                                                 
12 For similar reasons, Plaintiffs’ focus on Armistice’s alleged conduct in “forcing” a change to 

Vaxart’s insider trading policy (SAC ¶ 171) is misplaced.  Even accepting the conclusory allegation as 
true, Armistice’s interest in amending the policy indicates, at most, that it “honestly believed” that Vaxart 
had been selected to participate in an OWS-funded study and “wanted to wait until that announcement 
to sell their stock.”  FVC.COM, 136 F. Supp. 2d at 1040.  Plaintiffs also recognize that the only impact 
of the amendment to the insider trading policy was to begin the blackout period on the last day of the 
fiscal quarter as opposed to one week before.  SAC ¶ 170.  The alleged insider trading here, however, 
has nothing to do with quarter-end financials.  The change, accordingly, is not indicative of scienter. 
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Releases were false, they also “fail adequately to plead that the[y] possessed material, non-public 

information.”  Wet Seal, 518 F. Supp. 2d at 1181; see also Petco, 2006 WL 6829623, at *35.   

C. Plaintiffs Fail to Allege a Section 20(a) Claim Against the Armistice Defendants. 

To successfully plead that the Armistice Defendants were “controlling persons” of Vaxart under 

Section 20(a), Plaintiffs must allege “specific facts” concerning either their “specific control over the 

preparation and release of the allegedly false and misleading statements,” or their “involvement in the 

day-to-day affairs” of Vaxart.  Bao v. SolarCity Corp., 2015 WL 1906105, at *5 (N.D. Cal. Apr. 27, 

2015) (citing Paracor Fin., Inc. v. Gen. Elec. Cap. Corp., 96 F.3d 1151, 1163-1164 (9th Cir. 1996)).  

“[B]are legal conclusions” that a defendant “participated in day-to-day operations” are not enough.  Short 

v. Dondanville, 2012 WL 12888360, at *14 (C.D. Cal. Oct. 5, 2012).  In the MTD Order, the Court 

dismissed the Section 20(a) claim against Armistice and Boyd and Maher in their Armistice capacities.  

Nothing in the SAC compels a different result now.   

1. Plaintiffs Cannot Establish Control Liability Based on the Authority of Boyd and 
Maher as Directors of Vaxart. 

As a threshold matter, a vast majority of the alleged “control” allegations against the Armistice 

Defendants pertain to the authority of Boyd and Maher as Vaxart directors.  For example, Plaintiffs 

accuse Boyd and Maher of “controlling” Vaxart by allegedly: (1) trying to improve Vaxart’s prospects 

by shifting its focus to a “royaltyco” model (SAC ¶ 84); (2) recommending that Floroiu join the board 

and then pushing forth his nomination as CEO (id. ¶ 268); (3) “coordinating the steps” of Latour’s 

resignation (id. ¶¶ 145-46); (4) providing guidance to Floroiu regarding issues of management, e.g., 

encouraging him to be “bold” and “different” (id. ¶¶ 260-61); and (5) providing “input” on “Vaxart’s 

affairs” such as “investor relations” and responses to press inquiries (id. ¶¶ 266-69). 

But these vague and conclusory allegations all relate to Boyd and Maher’s role and work as 

Vaxart directors—not as employees of Armistice.  The SAC lacks any well-pled factual allegations that 

Armistice (as opposed to Boyd or Maher in their director capacities) “actually had the power to and did 

control [Vaxart’s] activities . . .”  Welgus v. TriNet Grp., Inc., 2017 WL 167708, at *13 (N.D. Cal. Jan. 

17, 2017) (no section 20(a) claim pled against private equity firm with two board designees); accord In 
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re Kosmos Energy Ltd. Sec. Litig., 955 F. Supp. 2d 658, 676 (N.D. Tex. 2013).13 

2. Plaintiffs Do Not Plausibly Allege that the Armistice Defendants Controlled the 
Preparation and Release of the Allegedly Fraudulent Press Releases. 

As explained in Section B.1.a, the press releases at issue were drafted, issued, and disseminated 

by Vaxart and its employees alone.  Even with the benefit of nearly 100,000 Vaxart documents, Plaintiffs 

still fail to allege particularized facts that any of the Armistice Defendants even saw the Attwill or OWS 

Releases before they were issued, much less that any of them exercised “specific control over the[ir] 

preparation and release.”  Welgus, 2017 WL 167708, at *12.14 

Boyd’s emails with Vaxart concerning the disclosure of the NHP study likewise do not support 

Plaintiffs’ claim that Armistice controlled the OWS Release.  Boyd merely stated Armistice’s 

disagreement with Vaxart’s position that the NHP study was not material, advising Floriou that if Vaxart 

did not release the information, Armistice would consider releasing it on its own rather than risk being 

accused of violating insider trading laws.  Supra at p. 10.  Floroiu then allegedly “relented” and issued 

the press release.  SAC ¶ 185.  Far from supporting an inference of control, these allegations rebut it: If 

Armistice controlled Vaxart, it would not have needed to “threaten[] to put out the press release” itself; 

it would have ordered Vaxart to do so.  The power to “influence” or “persuade” is not the same thing as 

“the practical ability to direct the actions of” a primary violator.  New Jersey Carpenters Health Fund v. 

Residential Cap., LLC, 2010 WL 1257528, at *7 (S.D.N.Y. Mar. 31, 2010).  Floroiu’s decision to have 

Vaxart issue the press release does not reflect “actual control,” In re BioScrip, Inc. Sec. Litig., 95 F. 

Supp. 3d 711, 740 (S.D.N.Y. 2015), but instead, at most, the sort of “indirect leverage” over Vaxart that 

cannot support a Section 20(a) claim, Tarsavage v. Citic Tr. Co., 3 F. Supp. 3d 137, 150 (S.D.N.Y. 

2014).  See also Howard v. Hui, 2001 WL 1159780, at *3 (N.D. Cal. Sept. 24, 2001). 

Finally, the SAC’s allegation that Maher requested that Vaxart issue all press releases in the 

morning provides no support for Plaintiffs’ claim that the Armistice Defendants “controlled” the Attwill 

Release.  SAC ¶ 173.  Once again, had Armistice controlled Vaxart, Maher would have had no reason 

                                                 
13 Moreover, any claims against Boyd and Maher based on their authority as Vaxart directors have 

been settled and will be released upon final approval of the proposed settlement.  Dkt. 255 at 8. 
14 Even if the facts were different and there were well-pled allegations that Boyd or Maher “review[ed 

or] comment[ed]” on the press releases, that still would not evidence control in the absence of allegations 
that Armistice could “force [Vaxart] to accept or consider any of [the Armistice Defendants’] 
comments.”  Golub v. Gigamon Inc., 372 F. Supp. 3d 1033, 1053 (N.D. Cal. 2019). 
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to make such a request; he simply would have ordered the company to abide by Armistice’s desired 

schedule.  Regardless, Plaintiffs’ reliance on Maher’s request to show Armistice’s purported control of 

the Attwill Release is especially misguided given that Maher made the request before Plaintiffs allege 

that the Armistice Defendants were aware of the Attwill Release or the underlying Attwill MOU. 

3. Plaintiffs Do Not Plausibly Allege that the Armistice Defendants Controlled the 
Day-to-Day Affairs of Vaxart. 

Unable to plead the Armistice Defendants’ control over—or even knowledge of—the actual 

misrepresentations at issue, Plaintiffs are left clinging to the theory that Armistice “control[led] [the] 

management and policies of [Vaxart] or direct[ed] its day-to-day affairs.”  Golub, 372 F. Supp. 3d at 

1052–53.  But these efforts to allege “control” fare no better.15 

First, “a defendant’s status as minority shareholder is insufficient to establish control person 

liability, even when combined with the power to appoint directors.”  Fouad v. Isilon Sys., Inc., 2008 WL 

5412397, at *13 (W.D. Wash. Dec. 29, 2008); In re Tezos Sec. Litig., 2018 WL 4293341, at *10 (N.D. 

Cal. Aug. 7, 2018).16  While Plaintiffs attempt to inflate Armistice’s ownership by calculating its equity 

interest assuming the full exercise of Armistice’s warrants, it is well-settled that warrants are, at most, 

“evidence of . . . future control,” and do not bear on the control analysis.  Gray v. First Winthrop Corp., 

776 F. Supp. 504, 511 (N.D. Cal. 1991).  In any event, the warrants’ blocker provisions prevented 

Armistice from exercising them if such exercise would result in Armistice’s ownership exceeding 19.99 

percent.  SAC ¶ 205.  So, even if the unexercised warrant shares were relevant to the determination of 

Armistice’s ownership, Armistice still owned significantly less than 50 percent of the company.17 

In an attempt to overcome Armistice’s minority shareholder status, Plaintiffs argue that 

                                                 
15 Notably, in a recent derivative action against Vaxart, the Delaware Court of Chancery likewise 

concluded that the plaintiffs failed to allege that Armistice possessed “control over [Vaxart’s] business 
and affairs[.]”  In re Vaxart, Inc. S’holder Litig., 2021 WL 5858696, at *15 (Del. Ch. Nov. 30, 2021). 

16 Armistice’s status as a majority owner of Vaxart months before the class period is of no moment, 
because Armistice sold most of its shares and was only a 9.4% owner by June 3, 2020—weeks before 
any of the alleged misrepresentations.  “[F]ormal means of control which have terminated in the past do 
not constitute a basis for alleging current control.”  Picard Chem. Inc. Profit Sharing Plan v. Perrigo 
Co., 940 F. Supp. 1101, 1136 (W.D. Mich. 1996).  For similar reasons, Plaintiffs’ allegations regarding 
Armistice’s alleged control over Vaxart’s operations in late 2019 and early 2020 are not relevant to 
whether it had control during the class period.  See SAC ¶¶ 73-105, 265. 

17 While Plaintiffs allege that shareholder voting power for the June 8, 2020 board meeting was based 
on investor holdings as of April 9, 2020, whereby Armistice held about 35% of Vaxart common stock, 
this meeting was still before the first day of the class period.  See SAC ¶ 273.   
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independent directors Davis and Yedid—though not affiliated with Armistice—were de facto Armistice 

appointees.  See SAC at v (referring to Davis and Yedid as two of the “Armistice Directors”).  But even 

accepting Plaintiffs’ conclusory allegations that Armistice “directed” the appointment of Davis and 

Yedid, Plaintiffs “mention no power that [Armistice] had over [Davis or Yedid] after [it] had exercised 

[its alleged] power to appoint.”  In re Glob. Crossing, Ltd. Sec. Litig., 2005 WL 1881514, at *13 

(S.D.N.Y. Aug. 5, 2005); Howard, 2001 WL 1159780, at *3 (rejecting as insufficient even the allegation 

that shareholder “approved” each director on a company’s board).  For the Court to accept this logical 

leap, it would have to unreasonably assume—without a single allegation of fact—that Davis and Yedid 

decided to violate their “fiduciary duties to act on behalf of the shareholders of [Vaxart] itself” in favor 

of the entity that purportedly “appointed them to the board.”  Kosmos, 955 F. Supp. 2d at 675. 

The SAC relies on fuzzy allegations of “deep, personal, and business ties” between the Armistice 

Defendants and Yedid and Davis (SAC ¶ 251), which establish, at most, a professional working 

relationship among the directors, and do not plausibly allege control.  Emerson v. Mut. Fund Series Tr., 

393 F. Supp. 3d 220, 260 (E.D.N.Y. 2019).  Plaintiffs’ allegations that Boyd and Maher may have 

introduced Davis and Yedid to Vaxart as candidates to join the board, that Davis “worked with 

[Armistice] in the past,” and that Maher and Yedid may have texted about personal matters and were 

described as close (SAC ¶¶ 70-71) hardly show that Armistice was involved in the “day-to-day affairs 

of the company,” let alone that the Armistice Defendants controlled or directed those affairs.  See In re 

Homestore.com, Inc. Sec. Litig., 347 F. Supp. 2d 790, 810 (C.D. Cal. 2004) (control inquiry not 

concerned with “pre-existing or even on-going personal or professional relationships between the control 

person and the purported controllee”); Bao, 2015 WL 1906105, at *5.  In short, the SAC’s speculation 

regarding these purported personal relationships falls far short of what the law requires to sufficiently 

plead that Armistice had the “power to dictate [Vaxart’s] conduct or operations.”  In re McKesson 

HBOC, Inc. Sec. Litig., 126 F. Supp. 2d 1248, 1277 (N.D. Cal. 2000) (emphasis added).18  

Plaintiffs also fail to allege that Armistice controlled Vaxart’s day-to-day operations through 

Vaxart’s CEOs, Latour and Floroiu.  SAC ¶¶ 264-70.  Even if the Court accepts Plaintiffs’ claim that 

                                                 
18 Plaintiffs’ reference to a voicemail in which Maher complained that Davis purportedly purchased 

Vaxart shares in advance of his appointment does not suggest control either.  SAC ¶¶ 253, 255. 
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Boyd and Maher advocated for Floroiu’s nomination, the SAC lacks plausible allegations that Armistice 

controlled Floroiu in his capacity as the company’s CEO following his appointment by the full board.  

See Welgus, 2017 WL 167708, at *13.  The SAC’s allegations that Floroiu briefly worked at Armistice 

years earlier and was Boyd’s friend (SAC ¶ 259) fall far short of pleading that Armistice “controlled” 

Floroiu’s day-to-day running of the company.  In re Splash Tech. Holdings, Inc. Sec. Litig., 2000 WL 

1727405, at *16 (N.D. Cal. Sept. 29, 2000) (allegations of control insufficient even where “the majority 

of [the issuer’s] officers were former . . . employees” of the alleged control entity); Silsby v. Icahn, 17 

F. Supp. 3d 348, 371 (S.D.N.Y. 2014).  Indeed, the Delaware Court of Chancery held that similar 

allegations were insufficient to plead that Floroiu was indebted to Armistice.  Vaxart, 2021 WL 5858696, 

at *18.  Likewise, Plaintiffs’ vague assertion that Boyd and Maher “regularly . . . communicated” with 

Vaxart employees (SAC ¶ 267) does not constitute control.  Picard, 940 F. Supp. at 1136.19 

Finally, Plaintiffs’ conclusory allegations that Vaxart’s advisors, including its lawyers and public 

relations manager, LifeSci, were “beholden” to Armistice (SAC ¶¶ 275-76) do not move the needle.  For 

example, while the SAC references Yedid’s role as a managing director of LifeSci (id. ¶ 275), it does 

not allege that the Armistice Defendants were involved in Vaxart’s retention of LifeSci.  Similarly, the 

SAC’s rank conjecture that Maher had “brought in” Vaxart’s law firm and that Latour believed that 

Maher was close to one attorney at the firm (id. ¶ 276) does not plausibly allege that Vaxart’s lawyers 

disregarded their ethical obligations by prioritizing Armistice over their own client. 

CONCLUSION 

For the foregoing reasons, the Armistice Defendants respectfully request the Court dismiss all 

claims against them with prejudice.20 

                                                 
19 To try to bolster their theory that Floroiu was beholden to Boyd and Maher, Plaintiffs allege that 

the Armistice Defendants told Floroiu that his “frequent need for the Armistice Defendants’ aid and 
advice made [him] ‘come across like a drug addict.’”  SAC ¶ 261.  But the actual text message Plaintiffs 
reference does not contain language about Floroiu’s “need for aid and advice.”  Ex. 14.   

20 The Court should not grant Plaintiffs leave to amend.  The SAC is Plaintiffs’ sixth overall attempt 
to plead claims against the Armistice Defendants, with the Court twice before indicating that the 
complaint was deficient.  “When the Court dismissed the FAC, it did so with leave to amend 
accompanied by specific instructions regarding the type of allegations necessary to surpass the PSLRA’s 
high standard.”  Welgus, 2017 WL 6466264, at *32.  That Plaintiffs have still failed to state a claim—
even after taking extensive, improper post-settlement discovery—is “a strong indication that the 
plaintiffs have no additional facts to plead.”  Zucco, 552 F.3d at 1007. 
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Dated:  December 28, 2022 AKIN GUMP STRAUSS HAUER & FELD LLP  

 

By:       /s/ Neal R. Marder   
 

Attorneys for the Armistice Defendants 
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DECLARATION OF NEAL R. MARDER 

I, Neal R. Marder, hereby declare as follows: 

1. I am a duly licensed attorney with the law firm of Akin Gump Strauss Hauer & Feld 

LLP, counsel of record in this matter for Defendants Armistice Capital, LLC, Armistice Master 

Fund, Ltd., Steven J. Boyd and Keith Maher, M.D. (collectively, the “Armistice Defendants”).  I am 

a member in good standing of the United States District Court for the Northern District of California 

and the State Bar of California.  I have personal knowledge of the following facts, and, if called to 

testify, I could and would testify competently to them.  I submit this declaration in support of the 

Armistice Defendants’ Motion to Dismiss Plaintiffs’ Second Amended Consolidated Class Action 

Complaint. 

2. Attached hereto as Exhibit 1 is a true and correct copy of Vaxart’s Form 10-Q, filed 

with the SEC on May 12, 2020. 

3. Attached hereto as Exhibit 2 is a true and correct copy of a PowerPoint presentation 

entitled “Vaxart Board Meeting, June 8, 2020, 10am – 130pmPT,” which is Bates-stamped 

VXRTDEF-CA-0000490698–718, and which is referred to, relied upon, and incorporated into the 

SAC at ¶¶ 15, 192. 

4. Attached hereto as Exhibit 3 is true and correct copy of a press release issued by 

Vaxart on June 25, 2020, entitled “Vaxart, Inc. Signs Memorandum of Understanding with Attwill 

Medical Solutions Sterilflow, LP,” which is referred to, relied upon, and incorporated throughout 

the SAC. 

5. Attached hereto as Exhibit 4 is a true and correct copy of a press release issued by 

Vaxart on June 26, 2020, entitled “Vaxart’s COVID-19 Vaccine Selected for the U.S. Government’s 

Operation Warp Speed,” which is referred to, relied upon, and incorporated throughout the SAC. 

6. Attached hereto as Exhibit 5 is a true and correct copy of an email exchange between 

Defendants Steven Boyd and Wouter Latour, dated May 19, 2020, which is Bates-stamped 

VXRTDEF-CA-0000191328, and which is referred to, relied upon, and incorporated into the SAC 

at ¶ 116. 
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7. Attached hereto as Exhibit 6 is a true and correct copy of a text message exchange 

between Boyd and Andrei Floroiu, dated June 3, 2020, which is Bates-stamped VXRTDEF-CA-

0000287717, and which is referred to, relied upon, and incorporated into the SAC at ¶¶ 11, 134. 

8. Attached hereto as Exhibit 7 is a true and correct copy of an email exchange between 

Floroiu, Brant Biehn, Hans Herklots, and David Holmes, dated June 23, 2020 – June 24, 2020, which 

is Bates-stamped VXRTDEF-CA-0000042706, and which is referred to, relied upon, and 

incorporated into the SAC at ¶¶ 20, 176. 

9. Attached hereto as Exhibit 8 is a true and correct copy of an email exchange between 

Biehn and Herklots, dated June 9, 2020 – June 10, 2020, which is Bates-stamped VXRTDEF-CA-

0000000104-108, and which is referred to, relied upon, and incorporated into the SAC at ¶¶ 24, 189. 

10. Attached hereto as Exhibit 9 is a true and correct copy of an email exchange between 

Herklots, Floroiu, and Biehn, dated June 15, 2020 – June 16, 2020, which is Bates-stamped 

VXRTDEF-CA-0000501628-633, and which is referred to, relied upon, and incorporated into the 

SAC at ¶ 189. 

11. Attached hereto as Exhibit 10 is a true and correct copy of an email transmitting a 

draft document prepared by Vaxart, sent on July 28, 2020, which is Bates-stamped VXRTDEF-CA-

0000481926-927, and which is referred to, relied upon, and incorporated into the SAC at ¶ 280.  

12. Attached hereto as Exhibit 11 is a true and correct copy of an email transmitting a 

draft document prepared by Vaxart, sent on July 29, 2020, and which is Bates-stamped VXRTDEF-

CA-0000481931-932 and which was produced by the Vaxart Defendants to all parties on July 22, 

2022.  Exhibit 11 is incorporated into the SAC because it is an updated and more recent version of 

Exhibit 10, which is referred to, relied upon, and incorporated into the SAC at ¶ 280. 

13. Attached hereto as Exhibit 12 is a true and correct copy of a document submitted by 

Vaxart in response to a request from FINRA and which is Bates-stamped VXRTDEF-CA-

0000516780 and which was produced by the Vaxart Defendants to all parties on December 23, 2022.  

Exhibit 12 is incorporated into the SAC because it is an updated and most recent version of Exhibit 

10, which is referred to, relied upon, and incorporated into the SAC at ¶ 280. 
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14. Attached hereto as Exhibit 13 is a true and correct copy of a Form 4 Statement of 

Changes of Beneficial Ownership, filed with the SEC on June 30, 2020, which is referred to, relied 

upon, and incorporated into the SAC at ¶ 305. 

15. Attached hereto as Exhibit 14 is a true and correct copy of a text message exchange 

between Boyd, Floroiu, and Maher, dated July 16, 2020, which is Bates-stamped VXRTDEF-CA-

0000288436-438, and which is referred to, relied upon, and incorporated into the SAC at ¶¶ 261, 

270. 

I declare under penalty of perjury that the foregoing is true and correct.  This declaration 

was executed on December 28, 2022, in Los Angeles, California. 

 

 

 

 

      /s/ Neal R. Marder   
Neal R. Marder 
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 
FORM 10-Q

 
(Mark One)
  ☑  QUARTERLY REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934
 

For the quarterly period ended March 31, 2020
 

OR
 
  ☐  TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934
 

For the transition period from                      to                     
 

Commission file number: 001-35285
 
   Vaxart, Inc.   

   (Exact Name of Registrant as Specified in its Charter)   
 
   Delaware    59-1212264   
   (State or other jurisdiction of incorporation or organization)    (IRS Employer Identification No.)   
 
   385 Oyster Point Boulevard, Suite 9A, South San Francisco, 

CA 94080
  

(650) 550-3500
  

   (Address of principal executive offices, including zip code)    (Registrant’s telephone number, including area code)   
 
Indicate by check mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934 
during the preceding 12 months (or for such shorter period that the registrant was required to file such reports), and (2) has been subject to such 
filing requirements for the past 90 days.  Yes ☑    No ☐
 
Indicate by check mark whether the registrant has submitted electronically every Interactive Data File required to be submitted pursuant to Rule 405 
of Regulation S-T during the preceding 12 months (or for such shorter period that the registrant was required to submit such files).  Yes ☑    No ☐
 
Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company, 
or an emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer” and “smaller reporting company” and “emerging 
growth company” in Rule 12b-2 of the Exchange Act.
 
Large accelerated filer ☐ Accelerated filer ☐
Non-accelerated filer ☑   Smaller reporting company ☑
Emerging growth company ☐  
 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any 
new or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐
 
Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act).   Yes ☐    No ☑
 
Securities registered pursuant to Section 12(b) of the Act:
 
   Title of each class   Trading symbol    Name of each exchange on which 

registered
 

   Common stock, $0.10 par value   VXRT    The Nasdaq Capital Market  
 
The Registrant had 74,184,322 shares of common stock, $0.10 par value, outstanding as of May 11, 2020.
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PART I FINANCIAL INFORMATION
 
Item 1.  Financial Statements
 

VAXART, INC. AND SUBSIDIARIES
 

Condensed Consolidated Balance Sheets
(In thousands, except share and per share amounts)

(Unaudited)
 
 
    March 31, 2020     December 31, 2019  

Assets                
Current assets:                

Cash and cash equivalents   $ 29,859    $ 13,526 
Accounts receivable     2,663      3,619 
Prepaid expenses and other current assets     1,143      453 

                 
Total current assets     33,665      17,598 

                 
Property and equipment, net     191      210 
Right-of-use assets, net     1,910      1,990 
Intangible assets, net     16,660      17,093 
Other long-term assets     138      141 
                 

Total assets   $ 52,564    $ 37,032 
                 

Liabilities and Stockholders’ Equity                
Current liabilities:                

Accounts payable   $ 793    $ 852 
Current portion of operating lease liability     855      841 
Liability related to sale of future royalties, current portion     1,513      2,916 
Other accrued liabilities     4,280      4,565 

                 
Total current liabilities     7,441      9,174 

                 
Operating lease liability, net of current portion     1,271      1,472 
Liability related to sale of future royalties, net of current portion     12,541      13,416 
Other long-term liabilities     18      18 
                 
Total liabilities     21,271      24,080 
                 
Commitments and contingencies (Note 9)                
                 

Stockholders’ equity:                
Preferred stock: $0.10 par value; 5,000,000 shares authorized; none issued and outstanding as of 

March 31, 2020 and December 31, 2019     —      — 
Common stock: $0.10 par value; 100,000,000 shares authorized; 72,004,720 and 48,254,994 shares 

issued and outstanding as of March 31, 2020 and December 31, 2019, respectively     7,200      4,825 
Additional paid-in capital     142,051      124,788 
Accumulated deficit     (117,958)     (116,661)

                 
Total stockholders’ equity     31,293      12,952 

                 
Total liabilities and stockholders’ equity   $ 52,564    $ 37,032 

 
 

The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.
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VAXART, INC. AND SUBSIDIARIES
 

Condensed Consolidated Statements of Operations and Comprehensive Loss
(In thousands, except share and per share amounts)

(Unaudited)
 
 
    Three Months Ended March 31,  
    2020     2019  
Revenue:                

Revenue from customer service contracts   $ 99    $ — 
Royalty revenue     2,769      3,659 
Non-cash royalty revenue related to sale of future royalties     34      1,748 

                 
Total revenue     2,902      5,407 

                 
Operating expenses:                

Research and development     1,542      3,829 
General and administrative     1,990      2,026 
Restructuring costs     64      — 

                 
Total operating expenses     3,596      5,855 

                 
Operating loss     (694)     (448)

                 
Other income and (expenses):                

Interest income     41      5 
Interest expense     —      (107)
Non-cash interest expense related to sale of future royalties     (491)     (544)
Foreign exchange gain, net     —      5 

                 
Total other income and (expenses)     (450)     (641)

                 
Net loss before income taxes     (1,144)     (1,089)

                 
Provision for income taxes     153      250 

                 
Net loss   $ (1,297)   $ (1,339)
                 
Net loss per share - basic and diluted   $ (0.02)   $ (0.18)
                 
Shares used to compute net loss per share - basic and diluted     60,677,145      7,301,189 
                 

 
The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.
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VAXART, INC. AND SUBSIDIARIES
 

Condensed Consolidated Statements of Stockholders’ Equity
For the Three Months Ended March 31, 2019 and 2020

(In thousands, except share amounts)
(Unaudited)

 
 
                    Additional             Total  
    Common Stock     Paid-in     Accumulated     Stockholders’  
    Shares     Amount     Capital     Deficit     Equity  
                                         
Balances as of December 31, 2018     7,141,189    $ 714    $ 108,513    $ (97,989)   $ 11,238 
                                         
Cumulative effect of adoption of new leases standard     —      —      —      (27)     (27)
                                         
Balances as of January 1, 2019, as adjusted     7,141,189    $ 714    $ 108,513    $ (98,016)   $ 11,211 
                                         
Issuance of common stock and warrants, net of offering 

costs of $560     1,200,000      120      2,320      —      2,440 
                                         
Issuance of common stock warrants to placement agents’ 

designees     —      —      100      —      100 
                           —        
Stock-based compensation     —      —      164      —      164 
                                         
Net loss     —      —      —      (1,339)     (1,339)
                                         

Balances as of March 31, 2019     8,341,189    $ 834    $ 111,097    $ (99,355)   $ 12,576 
 
 

                    Additional             Total  
    Common Stock     Paid-in     Accumulated     Stockholders’  
    Shares     Amount     Capital     Deficit     Equity  
                                         
Balances as of January 1, 2020     48,254,994    $ 4,825    $ 124,788    $ (116,661)     12,952 
                                         
Issuance of common stock and common stock warrants in 

March 2020, net of offering costs of $1,278     4,000,000      400      8,322      —      8,722 
                                         
Issuance of common stock warrants to placement agents’ 

designees     —      —      453      —      453 
                                         
Issuance of common stock upon exercise of common stock 

warrants     19,726,120      1,973      8,376      —      10,349 
                                         
Issuance of common stock upon exercise of stock options     23,606      2      16      —      18 
                                         
Stock-based compensation     —      —      96      —      96 
                                         
Net loss     —      —      —      (1,297)     (1,297)
                                         

Balances as of March 31, 2020     72,004,720    $ 7,200    $ 142,051    $ (117,958)   $ 31,293 
                                         

 
The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.
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VAXART, INC. AND SUBSIDIARIES
 

Condensed Consolidated Statements of Cash Flows 
(In thousands)

(Unaudited)
 
 

    Three Months Ended March 31,  
    2020     2019  
                 
Cash flows from operating activities:                

Net loss   $ (1,297)   $ (1,339)
Adjustments to reconcile net loss to net cash used in operating activities:                

Depreciation and amortization     580      1,100 
Stock-based compensation     96      164 
Non-cash interest expense     —      35 
Non-cash interest expense related to sale of future royalties     491      544 
Non-cash revenue related to sale of future royalties     (2,769)     (1,384)

Change in operating assets and liabilities:                
Accounts receivable     956      (3,788)
Prepaid expenses and other assets     (690)     100 
Accounts payable     (55)     (184)
Other accrued liabilities     (520)     99 

                 
Net cash used in operating activities     (3,208)     (4,653)

                 
Cash flows from investing activities:                

Purchase of property and equipment     (4)     (552)
Proceeds from sale of equipment     3      — 

                 
Net cash used in investing activities     (1)     (552)

                 
Cash flows from financing activities:                

Net proceeds from issuance of securities in registered direct offering     9,175      2,540 
Proceeds from issuance of common stock upon exercise of common stock warrants     10,349      — 
Proceeds from issuance of common stock upon exercise of stock options     18      — 
Repayment of principal on secured promissory note payable to Oxford Finance     —      (417)

                 
Net cash provided by financing activities     19,542      2,123 

                 
Net increase (decrease) in cash and cash equivalents     16,333      (3,082)

                 
Cash, cash equivalents and restricted cash at beginning of the period     13,526      11,506 
                 

Cash, cash equivalents and restricted cash at end of the period   $ 29,859    $ 8,424 
 
 

The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.
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    Three Months Ended March 31,  
    2020     2019  
                 
Supplemental disclosure of cash flow information:                

Interest paid   $ —    $ 72 
                 
                 
Supplemental disclosure of non-cash financing activity:                

Issuance of warrants to placement agent’s representatives   $ 453    $ 100 

Acquisition of property and equipment included in accounts payable   $ —    $ 123 
 
 

The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.
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NOTE 1.  Organization and Basis of Presentation 
 
General 
 
Vaxart Biosciences, Inc. was originally incorporated in California in March 2004, under the name West Coast Biologicals, Inc. The Company changed 
its name to Vaxart, Inc. (“Private Vaxart”) in July 2007, and reincorporated in the state of Delaware.
 
On February 13, 2018, Private Vaxart completed a business combination with Aviragen Therapeutics, Inc. (“Aviragen”), pursuant to which Aviragen 
merged with Private Vaxart, with Private Vaxart surviving as a wholly-owned subsidiary of Aviragen (the “Merger”). Pursuant to the terms of the 
Merger, Aviragen changed its name to Vaxart, Inc. (together with its subsidiaries, the “Company” or “Vaxart”) and Private Vaxart changed its name to 
Vaxart Biosciences, Inc. All of Private Vaxart’s convertible promissory notes and convertible preferred stock was converted into common stock, 
following which each share of common stock was converted into approximately 0.22148 shares of the Company’s common stock (the “Conversion”).
 
On March 2, 2020, the Company completed a registered direct offering (the “March 2020 Offering”) of 4,000,000 shares of the Company’s common 
stock and warrants to purchase 2,000,000 shares of common stock. Each common stock warrant entitles the holder to purchase one share of common 
stock for $2.50, is exercisable immediately, subject to certain ownership limitations, and will expire five years from the date of issuance. The total 
gross proceeds from the offering to the Company were $10.0 million. After deducting placement agent fees and offering expenses payable by the 
Company, the aggregate net proceeds received by the Company totaled $9.2 million. Pursuant to the terms of the engagement letter with the 
placement agents, the Company paid the placement agents aggregate fees and reimbursable costs of $775,000. In addition, the Company issued the 
placement agents’ designees 280,000 common stock warrants at the closing of the March 2020 Offering, each warrant entitling the holder to purchase 
one share of common stock for $3.125 at any time within five years of the effective date of the March 2020 Offering. The aggregate fair value of these 
warrants at issuance was estimated to be $453,000 (see Note 10), which was recorded in offering costs.
 
The Company’s principal operations are based in South San Francisco, California, and it operates in one reportable segment, which is the discovery 
and development of oral recombinant protein vaccines, based on its proprietary oral vaccine platform.
 
 
 
 NOTE 2.  Summary of Significant Accounting Policies
 
Basis of Presentation – The Company has prepared the accompanying condensed consolidated financial statements pursuant to the rules and 
regulations of the Securities and Exchange Commission (“SEC”). Certain information and footnote disclosures normally included in consolidated 
financial statements prepared in accordance with accounting principles generally accepted in the United States of America (“U.S. GAAP”) have been 
condensed or omitted pursuant to these rules and regulations. These condensed consolidated financial statements should be read in conjunction 
with the Company’s audited financial statements and footnotes related thereto for the year ended December 31, 2019, included in the Company’s 
Annual Report on Form 10-K filed with the SEC on March 19, 2020 (the “Annual Report”). Except as noted below, there have been no material 
changes to the Company’s significant accounting policies described in Note 2 to the consolidated financial statements included in the Annual 
Report. In the opinion of management, the unaudited condensed consolidated financial statements include all adjustments (consisting only of normal 
recurring adjustments) necessary to present fairly the Company’s financial position and the results of its operations and cash flows. The results of 
operations for such interim periods are not necessarily indicative of the results to be expected for the full year.
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Basis of Consolidation – The condensed consolidated financial statements include the financial statements of Vaxart, Inc. and its subsidiaries. All 
significant transactions and balances between Vaxart, Inc. and its subsidiaries have been eliminated in consolidation.
 
Use of Estimates – The preparation of financial statements in conformity with U.S. GAAP requires management to make estimates and assumptions 
that affect the reported amounts of assets, liabilities, revenues and expenses and disclosure of contingent assets and liabilities in the financial 
statements and accompanying notes. Actual results and outcomes could differ from these estimates and assumptions.
 
Concentration of Credit Risk – Financial instruments that potentially subject the Company to significant concentrations of credit risk consist 
principally of cash, cash equivalents and accounts receivable. The Company places its cash and cash equivalents at financial institutions that 
management believes are of high credit quality. The Company is exposed to credit risk in the event of default by the financial institutions holding the 
cash and cash equivalents to the extent such amounts are in excess of the federally insured limits. The Company has not experienced any losses on 
its deposits since inception.
 
The primary focus of the Company’s investment strategy is to preserve capital and meet liquidity requirements. The Company’s investment policy 
addresses the level of credit exposure by limiting the concentration in any one corporate issuer or sector and establishing a minimum allowable credit 
rating. The Company generally requires no collateral from its customers.
 
Reclassification – Prior periods’ data is subject to reclassification to conform to the current presentation. Accordingly, $48,000 that was previously 
recorded as non-lease costs has been included as variable lease costs and in cash outflows related to leases in the three months ended March 31, 
2019. This reclassification had no effect on reported net loss.
 
Recent Accounting Pronouncements
 
The Company has reviewed all newly-issued accounting pronouncements and concluded that they either are not applicable to the Company’s 
operations or no material effect is expected on its condensed consolidated financial statements as a result of future adoption.
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NOTE 3.  Fair Value of Financial Instruments 
 
Fair value accounting is applied for all financial assets and liabilities and nonfinancial assets and liabilities that are recognized or disclosed at fair 
value in the financial statements on a recurring basis (at least annually). Financial instruments include cash and cash equivalents, accounts 
receivable, accounts payable and accrued liabilities that approximate fair value due to their relatively short maturities.
 
Assets and liabilities recorded at fair value on a recurring basis in the balance sheets are categorized based upon the level of judgment associated 
with inputs used to measure their fair values. The accounting guidance for fair value provides a framework for measuring fair value and requires 
certain disclosures about how fair value is determined. Fair value is defined as the price that would be received to sell an asset or paid to transfer a 
liability (an exit price) in an orderly transaction between market participants at the reporting date. The accounting guidance also establishes a three-
level valuation hierarchy that prioritizes the inputs to valuation techniques used to measure fair value based upon whether such inputs are 
observable or unobservable. Observable inputs reflect market data obtained from independent sources, while unobservable inputs reflect market 
assumptions made by the reporting entity.
 
The three-level hierarchy for the inputs to valuation techniques is briefly summarized as follows:
 

Level 1 – Inputs are unadjusted, quoted prices in active markets for identical assets or liabilities at the measurement date;
 
Level 2 – Inputs are observable, unadjusted quoted prices in active markets for similar assets or liabilities, unadjusted quoted prices for 

identical or similar assets or liabilities in markets that are not active, or other inputs that are observable or can be corroborated by 
observable market data for substantially the full term of the related assets or liabilities; and

 
Level 3 – Unobservable inputs that are significant to the measurement of the fair value of the assets or liabilities that are supported by little 
or no market data.

 
The Company’s money market funds are classified within Level 1 of the fair value hierarchy and are valued based on quoted prices in active markets 
for identical securities. The Company held no recurring financial assets that are measured at fair value as of March 31, 2020. The Company 
held $15,000 in money market funds, classified as cash equivalents, as of December 31, 2019. The Company held no recurring financial liabilities at 
either date or in the three months ended March 31, 2020 or 2019.
 
 
 
NOTE 4.  Balance Sheet Components
 
  (a) Cash and Cash Equivalents 
 
Cash and cash equivalents comprises the following:
 

    March 31, 2020     December 31, 2019  
    (in thousands)  
Cash at banks   $ 29,859    $ 13,511 
Money market funds     —      15 

Total cash and cash equivalents   $ 29,859    $ 13,526 
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As of March 31, 2020, the estimated future amortization expense by year is as follows (in thousands):
 

Year Ending December 31,   Amount  
2020 (nine months remaining)   $ 1,299 
2021     1,732 
2022     1,731 
2023     1,732 
2024     1,732 
Thereafter     8,434 

Total   $ 16,660 
 
  (f) Other Accrued Liabilities
 
Other accrued liabilities consist of the following:
 

    March 31, 2020     December 31, 2019  
    (in thousands)  
Accrued compensation   $ 461    $ 903 
Accrued clinical and manufacturing expenses     3,228      3,228 
Accrued professional and consulting services     207      2 
Reserve for return of royalties     178      178 
Other liabilities, current portion     206      254 
                 

Total   $ 4,280    $ 4,565 
 
 
 
NOTE 5.  Revenue
 
Service Contracts with Customers
 
Contract Balances. Accounts receivable related to service contracts with customers as of March 31, 2020 and December 31, 2019, was nil and 
$181,000, respectively. Contract assets, representing unbilled receivables where revenue has been recognized in advance of customer billings, as of 
March 31, 2020 and December 31, 2019, was $120,000 and $21,000, respectively, which is included in prepaid expenses and other current assets.
 
Remaining Performance Obligations. Remaining Performance Obligations (“RPO”) comprise deferred revenue plus unbilled contract revenue. As of 
March 31, 2020 and December 31, 2019, there was no deferred revenue and the aggregate amount of RPO was $112,000 and $211,000, respectively, all 
of which was unbilled contract revenue which is not recorded on the balance sheet. We expect 100% of this amount to be recognized as revenue 
within the next three months, subject to unforeseen delays. Unbilled contract revenue represents non-cancelable contracts under which the 
Company has an obligation to perform, for which revenue has not yet been recognized in the financial statements and the fixed amounts billable have 
not yet been invoiced.
 
Royalty Agreements
 
Aviragen entered into a royalty-generating research and license agreement with GlaxoSmithKline, plc (“GSK”) in 1990 for the development and 
commercialization of zanamivir, a neuraminidase inhibitor marketed by GSK as Relenza, to treat influenza. Under the agreement, all Relenza patents 
owned by the Company were exclusively licensed to GSK.   All of the Company’s Relenza patents have expired, with the last remaining patent 
expiring in July 2019 in Japan, at which time royalty revenue ceased, although it remains subject to minor adjustments for sales returns and exchange 
rate differences. The Company recognized no royalty revenue related to Relenza in the three months ended March 31, 2020 and recognized $695,000 
in the three months ended March 31, 2019, representing 7% of net sales in Japan.
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The Company also generates royalty revenue from the sale of Inavir in Japan, pursuant to a collaboration and license agreement that Aviragen 
entered into with Daiichi Sankyo Company, Limited (“Daiichi Sankyo”) in 2009. In September 2010, laninamivir octanoate was approved for sale by 
the Japanese Ministry of Health and Welfare for the treatment of influenza in adults and children, which Daiichi Sankyo markets as Inavir. Under the 
agreement, the Company currently receives a 4% royalty on net sales of Inavir in Japan. The last patent related to Inavir is set to expire in December 
2029, at which time royalty revenue will cease. The royalty revenue related to Inavir recognized in the three months ended March 31, 2020 and 2019, 
was $2,769,000 and $2,964,000, respectively, representing 4% of net sales in Japan. In addition, the Company recognized non-cash royalty revenue 
related to the sale of future royalties (see Note 6) of $34,000 and $1,748,000 in the three months ended March 31, 2020 and 2019, respectively. Both 
the royalty revenue and the non-cash royalty revenue related to the sale of future royalties have been subjected to a 5% withholding tax in Japan, for 
which $140,000 and $236,000 was included in income tax expense in the three months ended March 31, 2020 and 2019, respectively.
 
The Company’s royalty revenue is seasonal, in line with the flu season, so the majority of the Company’s royalty revenue is earned in the first and 
fourth fiscal quarters.
 
 
 
NOTE 6. Liabilities Related to Sale of Future Royalties
 
In April 2016, Aviragen entered into a Royalty Interest Acquisition Agreement (the “RIAA”) with HealthCare Royalty Partners III, L.P. (“HCRP”). 
Under the RIAA, HCRP made a $20.0 million cash payment to Aviragen in consideration for acquiring certain royalty rights (“Royalty Rights”) 
related to the approved product Inavir in the Japanese market. The Royalty Rights were obtained pursuant to the collaboration and license 
agreements (the “License Agreement”) and a commercialization agreement that the Company entered into with Daiichi Sankyo. Per the terms of the 
RIAA, HCRP is entitled to the first $3.0 million plus 15% of the next $1.0 million in royalties earned in each year commencing on April 1, with any 
excess revenue being retained by the Company.
 
Under the relevant accounting guidance, due to a limit on the amount of royalties that HCRP can earn under the RIAA, this transaction is accounted 
for as a liability that is being amortized using the interest method over the life of the arrangement. The Company has no obligation to pay any 
amounts to HCRP other than to pass through to HCRP its share of royalties as they are received from Daiichi Sankyo. In order to record the 
amortization of the liability, the Company is required to estimate the total amount of future royalty payments to be received under the License 
Agreement and the payments that will be passed through to HCRP over the life of this agreement. Consequently, the Company imputes interest on 
the unamortized portion of the liability and records non-cash interest expense using an estimated effective interest rate. The royalties earned in each 
period that will be passed through to HCRP are recorded as non-cash royalty revenue related to sale of future royalties, with any excess not subject 
to pass-through being recorded as royalty revenue. When the pass-through royalties are paid to HCRP in the following quarter, the imputed liability 
related to sale of future royalties is commensurately reduced. The Company periodically assesses the expected royalty payments, and to the extent 
such payments are greater or less than the initial estimate, the Company adjusts the amortization of the liability and interest rate. As a result of this 
accounting, even though the Company does not retain HCRP’s share of the royalties, it will continue to record non-cash revenue related to those 
royalties until the amount of the associated liability, including the related interest, is fully amortized.
 
The following table shows the activity within the liability account during the three months ended March 31, 2020 (in thousands):
 

Total liability related to sale of future royalties, start of period   $ 16,332 
Non-cash royalty revenue paid to HCRP     (2,769)
Non-cash interest expense recognized     491 
Total liability related to sale of future royalties, end of period     14,054 
Current portion     (1,513)

Long-term portion   $ 12,541 
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NOTE 7.  Leases
 
The Company has obtained the right of use for office and manufacturing facilities under four operating lease agreements, one of which has been 
subleased, and for equipment under an operating lease agreement with an initial term exceeding one year, and under three operating lease agreements 
with initial terms of one year or less.
 
The Company obtained the right of use of real estate located in South San Francisco, California, in June 2015 that was scheduled to terminate on 
April 30, 2020, with a five-year extension option that the Company exercised in July 2019, extending the lease until April 30, 2025. The right of use of 
these premises was assessed as partially impaired as of December 31, 2019 (see Note 13). The Company also obtained, via the Merger in February 
2018, the right of use of facilities located in Alpharetta, Georgia, that terminates on February 28, 2021, with no extension option. These facilities were 
subleased for the remainder of the lease term effective November 30, 2018. In addition, the Company has the right of use of two facilities located in 
South San Francisco, California, under leases that terminate on July 31, 2021, with no extension options, and the right of use of equipment under a 
lease that terminates in September 2021.
 
As of March 31, 2020, the weighted average discount rate for operating leases with initial terms of more than one year was 10.53% and the weighted 
average remaining term of these leases was 3.62 years. Discount rates were determined using the Company’s marginal rate of borrowing at the time 
each lease was executed or extended.
 
The following table summarizes the Company’s undiscounted cash payment obligations for its operating lease liabilities with initial terms of more 
than twelve months as of March 31, 2020 (in thousands):
 

Year Ending December 31,       
2020 (excluding the three months ended March 31, 
2020)  $ 781 
2021    620 
2022    336 
2023    348 
2024    360 
Thereafter    121 

Undiscounted total     2,566 
Less: imputed interest    (440)

Present value of future minimum payments    2,126 
Current portion of operating lease liability    (855)

Operating lease liability, net of current portion  $ 1,271 
 
The Company presently has no finance leases and no future obligations under operating leases for equipment with initial terms of one year or less.
 
Certain operating lease agreements for facilities include non-lease costs, such as common area maintenance, which are recorded as variable lease 
costs. Operating lease expenses for the three months ended March 31, 2020 and 2019, are summarized as follows:

    Three Months Ended March 31,  
    2020     2019  
Lease cost   (in thousands)  
Operating lease cost   $ 189    $ 223 
Short-term lease cost     3      3 
Variable lease cost     11      48 
Sublease income     (54)    (54)

Total lease cost   $ 149    $ 220 
 
Net cash outflows associated with operating leases totaled $237,000 and $247,000 in the three months ended March 31, 2020 and 2019, respectively.
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NOTE 8.  Secured Promissory Note Payable to Oxford Finance
 
On December 22, 2016, the Company entered into a loan and security agreement (the “Loan Agreement”) with Oxford Finance, under which the 
Company borrowed $5.0 million. The $5.0 million loan, which bore interest at the 30-day U.S. LIBOR plus 6.17%, was evidenced by a secured 
promissory note and was repayable over four years, with interest only payable over the first 12 months and the balance fully amortized over the 
subsequent 36 months. Upon repayment, an additional final payment equal to $325,000 was due, which was accreted as interest expense over the 
term of the loan using the effective-interest method. The loan was secured by substantially all the Company’s assets, except for intellectual property.
 
The annual effective interest rate of the note, including the accretion of the final payment and the amortization of the debt discount, was 
approximately 10.5%. The Company recorded interest expense related to the Loan Agreement of $106,000, of which $72,000 was paid, during the three 
months ended March 31, 2019. The note was repaid in full on November 4, 2019.
 
 
 
NOTE 9. Commitments and Contingencies
 
  (a) Leases
 
The Company’s lease commitments are detailed in Note 7.

 
  (b) Indemnifications
 
In the ordinary course of business, the Company enters into agreements that may include indemnification provisions. Pursuant to such agreements, 
the Company may indemnify, hold harmless and defend indemnified parties for losses suffered or incurred by the indemnified party. Some of the 
provisions will limit losses to those arising from third-party actions. In some cases, the indemnification will continue after the termination of the 
agreement. The maximum potential amount of future payments the Company could be required to make under these provisions is not determinable. 
The Company has never incurred material costs to defend lawsuits or settle claims related to these indemnification provisions. The Company has 
also entered into indemnification agreements with its directors and officers that may require the Company to indemnify its directors and officers 
against liabilities that may arise by reason of their status or service as directors or officers to the fullest extent permitted by Delaware corporate law. 
The Company currently has directors’ and officers’ insurance.
 
  (c) Litigation
 
From time to time the Company may be involved in claims arising in connection with its business. Based on information currently available, the 
Company believes that the amount, or range, of reasonably possible losses in connection with any pending actions against it in excess of 
established reserves, in the aggregate, not to be material to its consolidated financial condition or cash flows. However, losses may be material to the 
Company’s operating results for any particular future period, depending on the level of income or loss for such period.
 

 
 
NOTE 10.  Stockholders’ Equity
 
  (a) Preferred Stock
 
The Company is authorized to issue 5,000,000 shares of preferred stock, $0.10 par value per share. The Company’s board of directors may, without 
further action by the stockholders, fix the rights, preferences, privileges and restrictions of up to an aggregate of 5,000,000 shares of preferred stock 
in one or more series and authorize their issuance. These rights, preferences and privileges could include dividend rights, conversion rights, voting 
rights, terms of redemption, liquidation preferences, sinking fund terms and the number of shares constituting any series or the designation of such 
series, any or all of which may be greater than the rights of the Company’s common stock. The issuance of preferred stock could adversely affect the 
voting power of holders of common stock and the likelihood that such holders will receive dividend payments and payments upon liquidation. In 
addition, the issuance of preferred stock could have the effect of delaying, deterring or preventing a change of control or other corporate action. No 
shares of preferred stock are currently outstanding, and we have no present plan to issue any shares of preferred stock.
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  (b) Common Stock
 
Except as otherwise required by law or as otherwise provided in any certificate of designation for any series of preferred stock, the holders of 
common stock possess all voting power for the election of the Company’s directors and all other matters requiring stockholder action. Holders of 
common stock are entitled to one vote per share on matters to be voted on by stockholders. Holders of common stock are entitled to receive such 
dividends, if any, as may be declared from time to time by the Company’s board of directors in its discretion out of funds legally available therefore. 
In no event will any stock dividends or stock splits or combinations of stock be declared or made on common stock unless the shares of common 
stock at the time outstanding are treated equally and identically. As of March 31, 2020, no dividends had been declared by the board of directors.
 
In the event of the Company’s voluntary or involuntary liquidation, dissolution, distribution of assets or winding-up, the holders of the common 
stock will be entitled to receive an equal amount per share of all of the Company’s assets of whatever kind available for distribution to stockholders, 
after the rights of the holders of the preferred stock have been satisfied. There are no sinking fund provisions applicable to the common stock.
 
The Company had shares of common stock reserved for issuance as follows:
 

    March 31, 2020     December 31, 2019  
                 
Options issued and outstanding     1,650,848      1,811,652 
PRSUs issued and outstanding, net of forfeitures     278,535      — 
Available for future grants of equity awards     110,276      295,180 
Common stock warrants     25,924,042      43,370,162 

Total     27,963,701      45,476,994 
 
  (c) Warrants
 
The following warrants were outstanding as of March 31, 2020, all of which contain standard anti-dilution protections in the event of subsequent 
rights offerings, stock splits, stock dividends or other extraordinary dividends, or other similar changes in the Company’s common stock or capital 
structure, and none of which have any participating rights for any losses:
 

Securities into which warrants are convertible   Warrants outstanding  
Exercise 

Price   Expiration Date
             
Common Stock   17,005,001  $ 0.30  September 2024
Common Stock   696,002  $ 0.375  September 2024
Common Stock   5,685,057  $ 1.10  April 2024
Common Stock   163,068  $ 1.375  April 2024
Common Stock   2,000,000  $ 2.50  March 2025
Common Stock   280,000  $ 3.125  February 2025
Common Stock   84,000  $ 3.125  March 2024
Common Stock   10,914  $ 22.99  December 2026
Total   25,924,042         

 
The 280,000 common stock warrants issued to placement agents’ designees at the closing of the March 2020 Offering (see Note 1) each entitle the 
holder to purchase one share of common stock for $3.125 at any time within five years of February 27, 2020, the effective date of the March 2020 
Offering. The aggregate fair value of these warrants at issuance was estimated to be $453,000, using the Black-Scholes valuation model, using a 
closing stock price of $2.34 and assumptions including estimated volatility of 98%, a risk-free interest rate of 0.88%, a zero dividend rate and an 
estimated remaining term of 4.99 years.
 
In the event of a Fundamental Transaction (a transfer of ownership of the Company as defined in the warrant) within the Company’s control, the 
holders of the unexercised common stock warrants exercisable for $0.30, $0.375, $1.10 and $2.50 and those exercisable for $3.125 expiring in February 
2025 shall be entitled to receive cash consideration equal to a Black-Scholes valuation, as defined in the warrant. If such Fundamental Transaction is 
not within the Company’s control, the warrantholders would only be entitled to receive the same form of consideration (and in the same proportion) 
as the holders of the Company’s common stock, hence these warrants are classified as a component of permanent equity.
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NOTE 11.  Equity Incentive Plans
 
On April 23, 2019, the Company’s stockholders approved the adoption of the 2019 Plan, under which the Company is authorized to issue ISOs, 
NQSOs, stock appreciation rights, RSAs, RSUs, other stock awards and performance awards that may be settled in cash, stock, or other property. 
The 2019 Plan is designed to secure and retain the services of employees, directors and consultants, provide incentives for the Company’s 
employees, directors and consultants to exert maximum efforts for the success of the Company and its affiliates, and provide a means by which 
employees, directors and consultants may be given an opportunity to benefit from increases in the value of the Company’s common stock. Following 
adoption of the 2019 Plan, all previous plans were frozen, and on forfeiture, cancellation and expiration, awards under those plans are not assumed by 
the 2019 Plan.
 
In March 2020, the Company granted 411,000 performance-based restricted stock unit (“PRSU”) awards to employees which vest upon the 
achievement of certain performance conditions, subject to each employee’s continued service relationship with the Company. As of March 31, 2020, 
all of these 411,000 PRSUs were outstanding. The related compensation cost, which is based on the grant date fair value of the Company’s common 
stock multiplied by the number of PRSUs granted, is recognized as an expense ratably over the estimated vesting period when achievement of the 
performance condition is considered probable. Based on the Company’s evaluation of the probability of achieving the performance condition as of 
March 31, 2020, no stock-based compensation expense related to the PRSUs was recorded for the three months then ended. The Company will 
continue to evaluate the probability of achieving the performance conditions for the PRSUs at the end of each reporting period and, should 
achievement of the performance condition be assessed as probable, will record compensation expense related to the PRSUs accordingly.
 
No stock options were awarded in the three months ended March 31, 2020 or 2019. A summary of stock option transactions in the three months 
ended March 31, 2020, is as follows:

                    Weighted  
    Shares     Number of     Average  
    Available     Options     Exercise  
    For Grant     Outstanding     Price  
                         
Balance at January 1, 2020     295,180      1,811,652    $ 2.74 
PRSUs granted, net of tax forfeitures     (278,535)     —    $ — 
Exercised     —      (23,606)   $ 0.77 
Forfeited     85,910      (85,992)   $ 0.39 
Canceled     7,721      (51,206)   $ 9.19 
                         

Balance at March 31, 2020     110,276      1,650,848    $ 2.69 
 
The Company measures the fair value of all stock-based awards on the grant date and records the fair value of these awards, net of estimated 
forfeitures, to compensation expense over the service period. Total stock-based compensation recognized for options was as follows:
 

    Three Months Ended March 31,  
    2020     2019  
    (in thousands)  
Research and development   $ 22    $ 79 
General and administrative     74      85 

Total stock-based compensation   $ 96    $ 164 
 
As of March 31, 2020, the unrecognized stock-based compensation cost related to outstanding unvested stock options that are expected to vest was 
$0.6 million, which the Company expects to recognize over an estimated weighted average period of 2.23 years.
 
 

15

303

Case 3:20-cv-05949-VC     Document 261-2     Filed 12/28/22     Page 18 of 46



Table of Contents
 

VAXART, INC. AND SUBSIDIARIES
 

Notes to the Condensed Consolidated Financial Statements (Unaudited)
 
 
 
NOTE 12.  Net Loss Per Share
 
The following table presents the calculation of basic and diluted net loss per share (in thousands, except share and per share amounts):
 

    Three Months Ended March 31,  
    2020     2019  
                 
Net loss   $ (1,297)   $ (1,339)
                 
Shares used to compute net loss per share – basic and diluted     60,677,145      7,301,189 
                 
Net loss per share – basic and diluted   $ (0.02)   $ (0.18)

 
No adjustment has been made to the net loss in the three months ended March 31, 2020 or 2019, as the effect would be anti-dilutive due to the net 
loss.
 
The following potentially dilutive securities were excluded from the computation of diluted weighted average shares outstanding because they 
would have been antidilutive:
 

    Three Months Ended March 31,  
    2020     2019  
                 
Options to purchase common stock     1,773,779      860,371 
                 
PRSUs     36,132      — 
                 
Warrants to purchase common stock     33,023,381      22,114 
                 

Total potentially dilutive securities excluded from denominator of the diluted 
earnings per share computation     34,833,292      882,485 
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VAXART, INC. AND SUBSIDIARIES
 

Notes to the Condensed Consolidated Financial Statements (Unaudited)
 
 

 
NOTE 13.  Restructuring Costs
 
Restructuring liabilities primarily consist of the estimated future obligations for contract suspension costs. These restructuring liabilities, all of which 
are expected to be paid in the year ending December 31, 2020, are recorded in other accrued liabilities in the condensed consolidated balance sheets.
 
The Company approved a reduction-in-force during the year ended December 31, 2019, for which it accrued severance and benefits charges, all of 
which were paid in the three months ended March 31, 2020. The Company also accrued the maximum amount potentially payable under a 
manufacturing work order which it suspended, recorded impairment charges against property and equipment and right-of-use assets formerly used 
for manufacturing covering the period in which no benefits will be derived, and incurred legal fees and accretion costs in connection with the 
restructuring. The Company recorded costs in the three months ended March 31, 2020, for legal fees and for accretion related to the manufacturing 
premises and expects to record further charges in 2020 for legal fees, broker commissions and accretion and, potentially, further impairment of a right-
of-use asset if it is unable to sublease the manufacturing premises for as much as it is presently paying, or if subleasing takes longer than expected. 
The Company has not agreed to pay the full amount accrued with respect to the suspended manufacturing work order and expects to reverse part of 
the related charge following negotiations with the vendor.
 
Cumulative restructuring costs incurred and a reconciliation of the change in related liabilities during the three months ended March 31, 2020, is as 
follows:
 
    Suspension     Severance     Impairment                  
    of Contract     Benefits     Charges     Other     Total  
    (in thousands)  
                                         
Cumulative cost incurred as of March 31, 2020   $ 3,223    $ 368    $ 1,272    $ 121    $ 4,984 
                                         
Reconciliation of liabilities:                                        
Balance at December 31, 2019   $ 3,223    $ 368    $ —    $ 57    $ 3,648 
Period charges     —      —      —      64      64 
Payments and settlements     —      (368)     —      (112)     (480)

Balance at March 31, 2020   $ 3,223    $ —    $ —    $ 9    $ 3,232 

 
 
NOTE 14.  Subsequent Events
 
Since March 31, 2020, the Company has issued 2,064,602 shares of common stock upon the exercise of warrants for cash proceeds totaling 
$2.0 million.
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Item 2.  Management’s Discussion and Analysis of Financial Condition and Results of Operations
 
The following discussion and analysis of our financial condition and results of operations should be read in conjunction with our condensed 
consolidated financial statements and related notes included elsewhere in this in this Quarterly Report on Form 10-Q and with our audited 
consolidated financial statements included in our Annual Report on Form 10-K filed with the SEC on March 19, 2020. This Quarterly Report on 
Form 10-Q contains forward-looking statements within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of 
the Securities Exchange Act of 1934, as amended, which are subject to the “safe harbor” created by those sections. Forward-looking statements 
are based on our management’s beliefs and assumptions and on information currently available to our management. In some cases, you can 
identify forward-looking statements by terms such as “may,” “will,” “should,” “could,” “goal,” “would,” “expect,” “plan,” “anticipate,” 
“believe,” “estimate,” “project,” “predict,” “potential” and similar expressions intended to identify forward-looking statements and reflect our 
beliefs and opinions on the relevant subject. Our actual results could differ materially from those discussed in the forward-looking statements. 
Factors that could cause or contribute to these differences include those discussed below and elsewhere in this Quarterly Report on Form 10-Q, 
particularly in “Risk Factors.” The forward-looking statements included in this Quarterly Report on Form 10-Q are made only as of the date 
hereof. These statements are based upon information available to us as of the filing date of this Quarterly Report on Form 10-Q , and while we 
believe such information forms a reasonable basis for such statements, such information may be limited or incomplete, and our statements should 
not be read to indicate that we have conducted an exhaustive inquiry into, or review of, all potentially available relevant information. These 
statements are inherently uncertain and investors are cautioned not to unduly rely upon these statements.
 
Company Overview and Background
 
We are a clinical-stage biotechnology company primarily focused on the development of oral recombinant vaccines based on our proprietary oral 
vaccine platform. Our oral vaccines are designed to generate broad and durable immune responses that may protect against a wide range of 
infectious diseases and may be useful for the treatment of chronic viral infections and cancer. Our vaccines are administered using a convenient 
room temperature-stable tablet, rather than by injection.
 
We are developing prophylactic vaccine candidates for several targets. These include SARS-CoV-2, a coronavirus currently causing an epidemic 
throughout the world; norovirus, a widespread cause of acute gastro-intestinal enteritis, for which three Phase 1 human studies have been 
completed, including a study with a bivalent norovirus vaccine which, as we announced in September, met its primary and secondary endpoints; 
seasonal influenza, for which our monovalent H1 influenza vaccine protected patients against H1 influenza infection in a recent Phase 2 challenge 
study; and respiratory syncytial virus, or RSV, a common cause of respiratory tract infections. In addition, we are developing our first therapeutic 
vaccine targeting cervical cancer and dysplasia caused by human papillomavirus, or HPV.
 
Merger with Aviragen
 
Vaxart Biosciences, Inc. was originally incorporated in California in March 2004, under the name West Coast Biologicals, Inc. and changed its name 
to Vaxart, Inc., or Private Vaxart, in July 2007, and reincorporated in the state of Delaware.  On February 13, 2018, Private Vaxart completed a reverse 
merger, or the Merger, with Aviragen Therapeutics, Inc., or Aviragen, pursuant to which Private Vaxart survived as a wholly owned subsidiary of 
Aviragen. Under the terms of the Merger, Aviragen changed its name to Vaxart, Inc. and Private Vaxart changed its name to Vaxart Biosciences, Inc.
 
Our Product Pipeline

The following table outlines the status of our oral vaccine development programs:

 
1. Bivalent GI.1 - GII.4 Norovirus vaccine generated IgA ASC response rates of 78 – 86% for GI.1 and 90 – 93% for GII.4. Program on hold pending partnering 

process.
  2. Monovalent H1 flu vaccine completed phase 2 Proof of Concept efficacy study. Quadrivalent flu Phase 1 on hold pending partnering process.
  3. Janssen collaboration. Janssen has an option to negotiate an exclusive license.
  4. RSV program to be partnered with new antigen partner, pending which the program is on hold.
  5. HPV therapeutic pre-IND feedback received. Program presently on hold.
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We are developing the following tablet vaccine candidates, which are based on our proprietary platform:
 
  ● Coronavirus Vaccine. We are developing an oral tablet vaccine for coronavirus SARS-CoV-2. We have generated multiple vaccine candidates 

based on the published genome of SARS-CoV-2 and we are evaluating them in preclinical models for their ability to generate both mucosal and 
systemic immune responses. We believe the logistical advantages of an oral vaccine that is administered using a convenient room temperature-
stable tablet could be of critical benefit when rolling out a major public health vaccination campaign.

 
According to the Center for Disease Control and Prevention, or CDC, in late 2019 an outbreak of COVID-19, caused by the virus SARS-CoV-2, 
began in Wuhan, China. The disease spread rapidly and person-to-person transmission has been widely documented. On January 20, 2020, 
state and local health departments in the United States, in collaboration with teams deployed from CDC, began identifying and monitoring all 
persons considered to have had close contact with patients with confirmed COVID-19. On March 6, 2020, President Trump signed an $8.3 billion 
emergency spending bill to confront the COVID-19 outbreak. The aims of these efforts were to ensure rapid evaluation and care of patients, limit 
further transmission, better understand risk factors for transmission and develop treatments. By May 9, 2020, more than 4 million COVID-19 
cases had been identified in over 200 other countries and territories worldwide, including the United States, where over 1.3 million infections and 
80,000 deaths have been reported. Stay-at-home orders or similar mandates have been issued in all 50 states and on March 27, 2020, President 
Trump signed a $2.2 trillion coronavirus relief bill to mitigate the financial and economic damage caused.

 
  ● Norovirus Vaccine. We are developing an oral tablet vaccine for norovirus, a leading cause of acute gastroenteritis in the United States and 

Europe. Because norovirus infects the small intestine, we believe that our vaccine, which is designed to generate mucosal antibodies locally in 
the intestine in addition to systemic antibodies in the blood, will better protect against norovirus infection than an injectable vaccine. Clinical 
evidence that vaccines based on our platform technology can protect against infection is described under “Clinical Trial Update” in the 
“Seasonal Influenza Vaccine” section below. The program is currently on hold pending partnering discussions.

 
Norovirus is the leading cause of vomiting and diarrhea from acute gastroenteritis among people of all ages in the United States. Each year, on 
average, norovirus causes 19 to 21 million cases of acute gastroenteritis and contributes to 56,000 to 71,000 hospitalizations and 570 to 800 
deaths, mostly among young children and older adults. Typical symptoms include dehydration, vomiting, diarrhea with abdominal cramps, and 
nausea. In a study by the CDC and Johns Hopkins University, published in 2016, the global economic impact of norovirus disease was 
estimated at $60 billion, $34 billion of which occurred in high income countries including the United States, Europe and Japan. An update by the 
lead authors estimated the burden in the U.S. alone to be $10.5 billion in 2018. Virtually all norovirus disease is caused by norovirus GI and GII 
genotypes, and we are developing a bivalent vaccine designed to protect against both. We anticipate the vaccine will be an annual, one-time 
administration ahead of the winter season when norovirus incidence is at its peak, similar to the influenza season.

 
Clinical Trial Update. In 2019, we completed the active phase of a Phase 1 clinical trial with our bivalent oral tablet vaccine for the GI.1 and 
GII.4 norovirus strains. Both the oral norovirus GI.1 and GII.4 vaccines were well tolerated, with no serious treatment-related adverse events 
reported. Most solicited and unsolicited adverse events were mild in severity, and there were no significant differences observed between the 
vaccine and placebo treatment groups.

Vaxart’s bivalent vaccine demonstrated robust immunogenicity, with an IgA ASC response rate of 78% for the GI.1 strain and 93% for the GII.4 
strain for the bivalent cohort of the study, and 86% and 90%, respectively, for the two monovalent cohorts of the study. There was no 
interference observed in the bivalent arm of the study.

Following a review of the development strategy for norovirus, Vaxart has put all clinical development on hold pending a search for a partner to 
fund the program. If a partner is found, the next step in the clinical development program would most likely be a Phase 2 safety and dose 
confirmation study with Vaxart’s bivalent norovirus vaccine in subjects age 18 to 64. The study may be expanded to include subjects age 65 and 
over. A Phase 2 challenge study may also be considered, and could be conducted in parallel with, before or after the Phase 2 dose confirmation 
study. The Phase 2 dose confirmation study would be followed by a Phase 3 efficacy study in subjects age 18 and over, assuming FDA 
concurrence.
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  ● Seasonal Influenza Vaccine. Influenza is a major cause of morbidity and mortality in the U.S. and worldwide and, according to the CDC, only 

49% of eligible U.S. citizens were vaccinated in 2018/2019, with particularly low vaccination rates among adults between ages 18 and 49. We 
believe our oral tablet vaccine has the potential to improve the protective efficacy of currently available influenza vaccines and increase flu 
vaccination rates.

 
Influenza is one of the most common global infectious diseases, causing mild to life-threatening illness and even death. An estimated 350 million 
cases of seasonal influenza occur annually worldwide, of which three to five million cases are considered severe, causing 290,000 to 650,000 
deaths per year globally. During the flu season of 2018/2019 there were 34,200 flu related deaths in the U.S. alone, according to the CDC. Very 
young children and the elderly are at the greatest risk. In the United States, between 5% and 20% of the population contracts influenza, 226,000 
people are hospitalized with complications of influenza, and between 3,000 and 49,000 people die from influenza and its complications each year, 
with up to 90% of the influenza-related deaths occurring in adults older than 65. The total economic burden of seasonal influenza has been 
estimated to be $87.1 billion, including medical costs which average $10.4 billion annually, while lost earnings due to illness and loss of life 
amount to $16.3 billion annually.

 
We believe our tablet vaccine candidate has the potential to address many of the limitations of current injectable egg-based influenza vaccines, 
because: our tablet vaccine candidates are designed to create broad and durable immune responses, which may provide more effective immunity 
and protect against additional strain variants; our vaccine is delivered as a room temperature-stable tablet, which we believe would provide a 
more convenient method of administration to enhance patient acceptance, and should simplify distribution and administration; and, by using 
recombinant methods, we believe our tablet vaccine may be manufactured more rapidly than vaccines manufactured using egg-based methods 
and should eliminate the risk of allergic reactions to egg protein.

Clinical Trial Update. In September 2018, we completed a $15.7 million contract with the U.S. Government through the Department of Health 
and Human Services, Office of Biomedical Advanced Research and Development Authority, or HHS BARDA, under which a Phase 2 challenge 
study of our H1N1 flu vaccine candidate was conducted. Previously, we had announced that, in healthy volunteers immunized and then 
experimentally infected with H1 influenza, our H1 influenza oral tablet vaccine reduced clinical disease by 39% relative to placebo, a result that 
was superior to that of Fluzone, the market-leading injectable quadrivalent influenza vaccine, which reduced clinical disease by only 27%. Our 
tablet vaccine also showed a favorable safety profile, indistinguishable from placebo.

On October 4, 2018, we presented data from the study demonstrating that our vaccine elicited a significant expansion of mucosal homing 
receptor plasmablasts to approximately 60% of all activated B cells, while Fluzone only maintained baseline levels of 20%. We believe these 
mucosal plasmablasts are a key indicator of a protective mucosal immune response and a unique feature of our vaccines. This data also 
provided evidence that our vaccines protect through mucosal immunity, the first line of defense against mucosal infections such as flu, 
norovirus, RSV and others, a potential key advantage over injectable vaccines for these indications.

At this time, we aim to finance development and commercialization of our seasonal quadrivalent influenza oral tablet vaccine through third-party 
collaboration and licensing arrangements and/or non-dilutive funding. In the future, we may also consider equity offerings and/or debt 
financings to fund the program. Pending a licensing, partnering or collaboration agreement, the seasonal flu program is currently on hold.

In addition to our conventional seasonal flu vaccine, we entered into a research collaboration agreement with Janssen Vaccines & Prevention 
B.V., or Janssen, to evaluate our proprietary oral vaccine platform for the Janssen universal influenza vaccine program. Under the agreement, we 
will produce non-GMP oral vaccine containing certain proprietary antigens from Janssen and test the product in a preclinical challenge model, 
with results expected in the first half of 2020. Upon completion of the study, Janssen will have an option to negotiate an exclusive worldwide 
license to our technology encompassing the Janssen antigens.

 
  ● RSV Vaccine. RSV is a major respiratory pathogen with a significant burden of disease in the very young and in the elderly.
 

Based on the positive results of our cotton rat study, we believe our proprietary oral vaccine platform is the optimal vaccine delivery system for 
RSV, offering significant advantages over injectable vaccines. We will seek to develop a tablet RSV vaccine by licensing one or more RSV protein 
antigens that have demonstrated protection against RSV infection in clinical studies, or by partnering with a third party with RSV antigens that 
can be delivered with our platform. Pending a licensing, partnering or collaboration agreement, the RSV program is currently on hold.

 
  ● HPV Therapeutic Vaccine. Our first therapeutic oral vaccine candidate targets HPV-16 and HPV-18, the two strains responsible for 70% of 

cervical cancers and precancerous cervical dysplasia.
 

Cervical cancer is the fourth most common cancer in women worldwide and in the United States with about 13,000 new cases diagnosed 
annually in the United States according to the National Cervical Cancer Coalition.

We have tested our HPV-16 vaccine candidate in two different HPV-16 solid tumor models in mice. The vaccine elicited T cell responses and 
promoted migration of the activated T cells into the tumors, leading to tumor cell killing. Mice that received our HPV-16 vaccine showed a 
significant reduction in volume of their established tumors.

In October 2018, we filed a pre-IND meeting request for our first therapeutic vaccine targeting HPV16 and HPV18 with the FDA, and we 
subsequently submitted a pre-IND briefing package. We received feedback from the FDA in January 2019. The program is currently on hold 
while the Company is focusing its efforts on the COVID-19 vaccine.
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Anti-Virals
 

 
● Through the Merger, we acquired two royalty earning products, Relenza and Inavir. We also acquired three Phase 2 clinical stage antiviral 

compounds, which we have discontinued.
 

 

● Relenza and Inavir are antivirals for the treatment of influenza that are marketed by GlaxoSmithKline, plc, or GSK, and Daiichi Sankyo Company, 
Limited, or Daiichi Sankyo, respectively. We have earned royalties on the net sales of Relenza and Inavir in Japan. The last patent for Relenza 
expired in July 2019 and the last patent for Inavir expires in December 2029. Sales of these antivirals vary significantly from quarter to quarter 
due to the seasonality of flu, and from one year to the next depending on the intensity of the flu season and competition from other antivirals 
such as Tamiflu. Importantly, on February 23, 2018, Xofluza, a new drug to treat influenza developed by Shionogi, was approved in Japan. The 
drug has gained significant market share, substantially reducing sales of Inavir.

 
Financial Operations Overview
 
Revenue
 
Revenue from Customer Service Contracts
 
We are earning revenue from a fixed price service contract, as amended, for a total of $617,000, which we expect to complete by June 30, 2020, subject 
to unforeseen delays.
 
Royalty Revenue
 
We earn royalty revenue on sales of Inavir and, until the patent expired, Relenza, both treatments for influenza, from our licensees, Daiichi Sankyo 
and GSK, respectively, under royalty agreements with expiry dates in December 2029 and July 2019, respectively, based on fixed percentages of net 
sales of these drugs.
 
Non-Cash Royalty Revenue Related to the Sale of Future Royalties
 
In April 2016, Aviragen sold certain royalty rights related to Inavir in the Japanese market for $20.0 million to HealthCare Royalty Partners III, L.P., or 
HCRP. At the time of the Merger, the fair value of the estimated future benefit to HCRP was $15.9 million, which we recorded as a liability that we are 
amortizing using the effective interest method over the remaining estimated life of the arrangement. Even though we did not retain the related 
royalties under the transaction, as the amounts are remitted to HCRP, we will continue to record revenue related to these royalties until the amount of 
the associated liability and related interest is fully amortized.
 
Research and Development Expenses
 
Research and development expenses represent costs incurred to conduct research, including the development of our tablet vaccine platform, and the 
manufacturing, preclinical and clinical development activities of our tablet vaccine candidates. We recognize all research and development costs as 
they are incurred. Research and development expenses consist primarily of the following:
 
  ● employee-related expenses, which include salaries, benefits and stock-based compensation;
  ● expenses incurred under agreements with contract research organizations, or CROs, that conduct clinical trials on our behalf;

 
● manufacturing materials, analytical and release testing services required for our production of vaccine candidates used primarily in clinical 

trials;

 
● process development expenses incurred internally and externally to improve the efficiency and yield of the bulk vaccine and tablet 

manufacturing activities;
  ● laboratory supplies and vendor expenses related to its preclinical research activities;
  ● consultant expenses for services supporting our clinical, regulatory and manufacturing activities; and
  ● facilities, depreciation and allocated overhead expenses.
 
We do not allocate our internal expenses to specific programs. Our employees and other internal resources are not directly tied to any one research 
program and are typically deployed across multiple projects. Internal research and development expenses are presented as one total.
 
We incur significant external costs for manufacturing our tablet vaccine candidates, and for CROs that conduct clinical trials on our behalf. We 
capture these expenses for each vaccine program. We do not allocate external costs incurred on preclinical research or process development to 
specific programs.
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The following table shows our research and development expenses for the three months ended March 31, 2020 and 2019, identifying external costs 
that were incurred in each of our vaccine programs and, separately, on preclinical research and process development:
 

    Three Months Ended March 31,  
    2020     2019  
    (in thousands)  
External program costs:                

Norovirus program   $ 112    $ 865 
RSV and HPV programs     —      13 
Teslexivir and vapendavir programs     7      17 
Preclinical research and process development     121      53 

Total external costs     240      948 
Internal costs     1,302      2,881 

    $ 1,542    $ 3,829 
 
Our preclinical research activities in the three months ended March 31, 2020, related principally to COVID-19 and to our customer service contract, 
whereas in the three months ended March 31, 2019, they related principally to norovirus.
 
We expect that research and development expenses will be lower in 2020 than in 2019 since we ceased internal manufacturing as part of our 
restructuring in December 2019 and we expect that a substantial proportion of our research and development costs in the future will be funded by 
partnering or collaboration agreements. We expect that the total costs of research and development related to our product candidates will increase 
significantly over the next several years as we advance our tablet vaccine candidates into and through clinical trials, pursue regulatory approval of 
our tablet vaccine candidates and prepare for a possible commercial launch, all of which will also require a significant investment in manufacturing 
and inventory related costs. Since we believe that a significant portion of such costs will be borne by partners and collaborators, we do not expect 
the costs borne by us will increase significantly, if at all.
 
The process of conducting clinical trials necessary to obtain regulatory approval is costly and time consuming. We may never succeed in achieving 
marketing approval for our tablet vaccine candidates. The probability of successful commercialization of our tablet vaccine candidates may be 
affected by numerous factors, including clinical data obtained in future trials, competition, manufacturing capability and commercial viability. As a 
result, we are unable to determine the duration and completion costs of our research and development projects or when and to what extent we will 
generate revenue from the commercialization and sale of any of our tablet vaccine candidates.
 
General and Administrative Expense
 
General and administrative expenses consist of personnel costs, allocated expenses and expenses for outside professional services, including legal, 
audit, accounting, public relations, market research and other consulting services. Personnel costs consist of salaries, benefits and stock-based 
compensation. Allocated expenses consist of rent, depreciation and other facilities related expenses.
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Results of Operations
 
The following table presents selected items in the condensed consolidated statements of operations and comprehensive loss for the three months 
ended March 31, 2020 and 2019:
 
    Three Months Ended March 31,  
    2020     2019  
    (in thousands)  
Revenue:                

Revenue from customer service contracts   $ 99    $ — 
Royalty revenue     2,769      3,659 
Non-cash royalty revenue related to sale of future royalties     34      1,748 

                 
Total revenue     2,902      5,407 

                 
Operating expenses:                

Research and development     1,542      3,829 
General and administrative     1,990      2,026 
Restructuring costs     64      — 

                 
Total operating expenses     3,596      5,855 

                 
Operating loss     (694)     (448)

                 
Other income and (expenses):                

Interest income     41      5 
Interest expense     —      (107)
Non-cash interest expense related to sale of future royalties     (491)     (544)
Foreign exchange gain, net     —      5 

                 
Total other income and (expenses)     (450)     (641)

                 
Net loss before income taxes     (1,144)     (1,089)

                 
Provision for income taxes     153      250 

                 
Net loss   $ (1,297)   $ (1,339)

 
Revenue from Customer Service Contracts
 
The following table presents our revenue from customer service contracts for the three months ended March 31, 2020 and 2019, respectively:
 

Three Months Ended March 31,  
2020     2019     % Change  

(dollars in thousands)          
$ 99    $ —      N/A 

 
In the three months ended March 31, 2020, we earned revenue from customer service contracts of $99,000. This revenue was recognized from a fixed 
price contract executed in July 2019, as amended, for a total of $617,000, which we expect to be completed by June 30, 2020, subject to unforeseen 
delays, enabling us to recognize the remaining $112,000 as revenue. There were no comparable contracts in the three months ended March 31, 2019.
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Royalty Revenue
 
The following table presents our royalty revenue for the three months ended March 31, 2020 and 2019, respectively:
 

Three Months Ended March 31,  
2020     2019     % Change  

(dollars in thousands)          
$ 2,769    $ 3,659      (24)%

 
For the three months ended March 31, 2020, royalty revenue decreased by $890,000, or 24%, compared to the three months ended March 31, 2019. 
Royalty revenue is earned on sales of Inavir and, until the patent expired in July 2019, Relenza, both treatments for influenza, which were acquired in 
the Merger and is based on fixed percentages of net sales of these drugs in the period. The decrease in 2020 is principally due to the absence of 
Relenza royalty revenue.
 
Non-cash Royalty Revenue Related to Sale of Future Royalties
 
The following table presents our non-cash royalty revenue related to sale of future royalties for the three months ended March 31, 2020 and 2019, 
respectively:
 

Three Months Ended March 31,  
2020     2019     % Change  

(dollars in thousands)          
$ 34    $ 1,748      (98%)

 
For the three months ended March 31, 2020, royalty revenue related to sale of future royalties was $34,000, compared to $1.7 million in the three 
months ended March 31, 2019. The decrease is due to a ceiling of $3.3 million that may be earned in years ending on March 31, and we recorded 
almost all of this in the nine months ended December 31, 2019.
 
Research and Development
 
The following table presents our research and development expenses for the three months ended March 31, 2020 and 2019, respectively:
 

Three Months Ended March 31,  
2020     2019     % Change  

(dollars in thousands)          
$ 1,542    $ 3,829      (60)%

 
For the three months ended March 31, 2020, research and development expenses decreased by $2.3 million, or 60%, compared to the three months 
ended March 31, 2019. The decrease in the 2020 period is principally due to a reduction in personnel costs after we ceased internal manufacturing as 
part of our December 2019 restructuring, and decreases in manufacturing costs, principally related to the norovirus vaccine, in the cost of norovirus 
clinical trials, in expenses for depreciation and for amortization of intangible assets acquired in the Merger and in facilities costs. We expect that 
research and development expenses will continue to be lower in 2020 as compared to 2019 since (i) we ceased internal manufacturing as part of our 
restructuring in December 2019 and (ii) we expect that a substantial portion of our research and development costs in the future will be funded by 
partnering or collaboration agreements. 
 
General and Administrative
 
The following table presents our general and administrative expenses for the three months ended March 31, 2020 and 2019, respectively:
 

Three Months Ended March 31,  
2020     2019     % Change  

(dollars in thousands)          
$ 1,990    $ 2,026      (2)%

 
For the three months ended March 31, 2020, general and administrative expenses decreased by $36,000, or 2%, compared to the three months ended 
March 31, 2019. We expect general and administrative costs will remain at a similar level for the remainder of 2020.
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Restructuring Costs
 
The following table presents our restructuring costs for the three months ended March 31, 2020 and 2019, respectively:
 

Three Months Ended March 31,  
2020     2019     % Change  

(dollars in thousands)          
$ 64    $ —      N/A  

 
We approved a reduction-in-force during the year ended December 31, 2019, for which we accrued severance and benefits charges, the maximum 
amount potentially payable under a manufacturing work order which we suspended, impairment charges against property and equipment and right-of
-use assets formerly used for manufacturing from which no future benefits will be derived, and incurred legal fees and accretion costs in connection 
with the restructuring. Our costs in the three months ended March 31, 2020, were for legal fees and for accretion related to the manufacturing 
premises.
 
We expect to record further charges in 2020 for legal fees, broker commissions and accretion related to the manufacturing premises and, potentially, 
further impairment of a right-of-use asset if we are unable to sublease our manufacturing premises for as much as we are presently paying, or if 
subleasing takes longer than expected. We also expect to reverse part of the charge related to the suspended manufacturing work order following 
negotiations with the vendor.
 
Other Income and (Expenses)
 
The following table presents our non-operating income and expenses for the three months ended March 31, 2020 and 2019, respectively:
 

Three Months Ended March 31,  
2020     2019     % Change  

(dollars in thousands)          
$ (450)   $ (641)     (30)%

 
For the three months ended March 31, 2020, we recorded net non-operating expenses of $450,000, a 30% decrease from the $641,000 recorded in the 
three months ended March 31, 2019. The decrease was principally due to the absence of interest expense in the 2020 period, principally due to the 
repayment of a loan from Oxford Finance LLC in November 2019.
 
Provision for Income Taxes
 
The following table presents our provision for income taxes for the three months ended March 31, 2020 and 2019, respectively:
 

Three Months Ended March 31,  
2020     2019     % Change  

(dollars in thousands)          
$ 153    $ 250      (39)%

 
The provision for income taxes comprises $153,000 and $250,000 in the three months ended March 31, 2020 and 2019, respectively. The majority of 
the charge, $140,000 in 2020 and $236,000 in 2019, represents withholding tax on royalty revenue earned on sales of Inavir in Japan, which is 
potentially recoverable as a foreign tax credit but expensed because we record a 100% valuation allowance against our deferred tax assets. The 
decrease arose because of Inavir royalties, including the portion that we pass through to HCRP, in the first calendar quarter fell from $4.7 million in 
2019 to $2.8 million in 2020. The remainder of the charge, $13,000 in 2020 and $14,000 in 2019, relates to foreign taxes payable on intercompany 
interest.
 
Liquidity and Capital Resources
 
From its inception until the Merger, Private Vaxart’s operations were financed primarily by net proceeds of $38.9 million and $29.4 million from the 
sale of convertible preferred stock and the issuance of convertible promissory notes, respectively, all of which were converted into Aviragen 
common stock in the Merger, and $4.9 million from the issuance of secured promissory notes to Oxford Finance, of which the remaining balance of 
$2.5 million as of September 30, 2019, was repaid in full on November 4, 2019. Vaxart gained $25.5 million in cash from Aviragen in the Merger, of 
which $4.9 million was used to pay Aviragen’s Merger-related costs. Since the Merger, through March 31, 2020, we have received net proceeds of 
$39.3 million from the sale of common stock, pre-funded warrants and common stock warrants and the exercise of pre-funded warrants and common 
stock warrants from equity financings in March, April and September 2019 and March 2020.
 
As of March 31, 2020, we had $29.9 million of cash and cash equivalents. We believe our existing funds, along with our projected revenue and further 
proceeds from the exercise of common stock warrants and options, are sufficient to fund us well into 2021 and possibly beyond. To continue 
operations thereafter, we expect that we will need to raise further capital, through the sale of additional securities or otherwise. Our operating needs 
include the planned costs to operate our business, including amounts required to fund working capital and capital expenditures. As of March 31, 
2020, we had no commitments for capital expenditures. Our future capital requirements and the adequacy of our available funds will depend on many 
factors, most notably our ability to successfully commercialize our products and services.
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We plan to fund a significant portion of our ongoing operations through partnering and collaboration agreements which, while reducing our risks 
and extending our cash runway, will also reduce our share of eventual revenues, if any, from our vaccine product candidates. We may be able to 
fund certain activities with assistance from government programs including HHS BARDA. We may also need fund our operations through equity 
and/or debt financing. The sale of additional equity would result in additional dilution to our stockholders. Incurring debt financing would result in 
debt service obligations, and the instruments governing such debt could provide for operating and financing covenants that would restrict our 
operations. If we are unable to raise additional capital in sufficient amounts or on acceptable terms, we may be required to delay, limit, reduce, or 
terminate our product development or future commercialization efforts or grant rights to develop and market vaccine candidates that we would 
otherwise prefer to develop and market ourselves. Any of these actions could harm our business, results of operations and prospects.
 
Our future funding requirements will depend on many factors, including the following:
 
  ● the timing and costs of our planned preclinical studies for our product candidates;
 
  ● the timing and costs of our planned clinical trials of our product candidates;
 

 
● our manufacturing capabilities, including the availability of contract manufacturing organizations to supply our product candidates at 

reasonable cost;
 
  ● the amount and timing of royalties received on sales of Inavir;
 
  ● the number and characteristics of product candidates that we pursue;
 
  ● the outcome, timing and costs of seeking regulatory approvals;
 
  ● revenue received from commercial sales of our future products, which will be subject to receipt of regulatory approval;
 
  ● the terms and timing of any future collaborations, licensing, consulting or other arrangements that we may enter into;
 

 
● the amount and timing of any payments that may be required in connection with the licensing, filing, prosecution, maintenance, defense and 

enforcement of any patents or patent applications or other intellectual property rights; and
 
  ● the extent to which we in-license or acquire other products and technologies.
 
In addition, the COVID-19 pandemic may negatively impact our operations, including possible effects on its financial condition, ability to access the 
capital markets on attractive terms or at all, liquidity, operations, suppliers, industry, and workforce. The Company will continue to evaluate the 
impact that these events could have on the operations, financial position, and the results of operations and cash flows during fiscal year 2020 and 
beyond.
 
Cash Flows
 
The following table summarizes our cash flows for the periods indicated:
 

    Three Months Ended March 31,  
    2020     2019  
    (in thousands)  
Net cash used in operating activities   $ (3,208)   $ (4,653)
Net cash used in investing activities     (1)     (552)
Net cash provided by financing activities     19,542      2,123 
                 

Net increase (decrease) in cash and cash equivalents   $ 16,333    $ (3,082)
 
Net Cash Used in Operating Activities
 
Vaxart experienced negative cash flow from operating activities for the three months ended March 31, 2020 and 2019, in the amounts of $3.2 million 
and $4.7 million, respectively. The cash used in operating activities in the three months ended March 31, 2020, was due to cash used to fund a net 
loss of $1.3 million, adjustments for net non-cash income related to depreciation and amortization, stock-based compensation, non-cash interest 
expense related to sale of future royalties and non-cash revenue related to sale of future royalties totaling $1.6 million and an increase in working 
capital of $309,000. The cash used in operating activities in the three months ended March 31, 2019, was due to cash used to fund a net loss of $1.3 
million and an increase in working capital of $3.8 million, partially offset by net non-cash expenses related to depreciation and amortization, stock-
based compensation, non-cash interest expense, non-cash interest expense related to sale of future royalties and non-cash revenue related to sale of 
future royalties totaling $459,000.
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Net Cash Used in Investing Activities
 
We used $4,000 and $552,000 to purchase property and equipment in the three months ended March 31, 2020 and 2019, respectively. We received 
cash of $3,000 for the sale of equipment in the three months ended March 31, 2020.
 
Net Cash Provided by Financing Activities
 
We received $9.2 million from the sale of common stock and warrants in a registered direct offering and $10.3 million from the exercise of common 
stock warrants in the three months ended March 31, 2020. We received $2.5 million in the three months ended March 31, 2019, from the sale of 
common stock in a registered direct offering, partially offset by the repayment of principal of $417,000 on the secured promissory note payable to 
Oxford Finance LLC.
 
Critical Accounting Policies and Estimates 
 
Our management’s discussion and analysis of financial condition and results of operations is based on our condensed consolidated financial 
statements, which have been prepared in accordance with generally accepted accounting principles in the United States. The preparation of these 
financial statements requires us to make estimates and judgments that affect the reported amounts of assets, liabilities and expenses. On an ongoing 
basis, we evaluate these estimates and judgments. We base our estimates on historical experience and on various assumptions that we believe to be 
reasonable under the circumstances. These estimates and assumptions form the basis for making judgments about the carrying values of assets and 
liabilities and the recording of expenses that are not readily apparent from other sources. Actual results may differ materially from these estimates. 
We believe that the accounting policies discussed below are critical to understanding our historical and future performance, as these policies relate 
to the more significant areas involving management’s judgments and estimates.
 
Accrued Research and Development Expenses 
 
We record accrued expenses for estimated costs of research and development activities conducted by third-party service providers, which include 
the conduct of clinical and contract formulation and contract manufacturing activities. We record the estimated costs of research and development 
activities based upon the estimated amount of services provided and include the costs incurred but not yet invoiced within accrued liabilities in the 
condensed consolidated balance sheets and within research and development expense in the condensed consolidated statement of operations and 
comprehensive loss. These costs can be a significant component our research and development expenses.
 
We estimate the amount of work completed through discussions with internal personnel and external service providers as to the progress or stage of 
completion of the services and the agreed-upon fee to be paid for such services. We make significant judgments and estimates in determining the 
accrued balance in each reporting period. As actual costs become known, we adjust our accrued estimates.
 
Intangible Assets
 
Intangible assets acquired in the Merger were recorded at their estimated fair values of $20.3 million for developed technology related to Inavir which 
is being amortized on a straight-line basis over the estimated period of future royalties of 11.75 years and $1.8 million for the developed technology 
related to Relenza which was fully amortized over the remaining royalty period of 1.3 years. These valuations were prepared by an independent third 
party based on estimated discounted cash flows based on probability-weighted future development expenditures and revenue streams, which are 
highly subjective.
 
Off-Balance Sheet Arrangements
 
We had no off-balance sheet arrangements in the periods presented.
 
Recent Accounting Pronouncements
 
See the “Recent Accounting Pronouncements” in Note 2 to the Condensed Consolidated Financial Statements in Part I, Item 1 for information related 
to the issuance of new accounting standards in the first quarter of 2020, none of which had a material impact on our condensed consolidated 
financial statements.
 
 
Item 3. Quantitative and Qualitative Disclosures About Market Risk
 
Not applicable.
 

27

316

Case 3:20-cv-05949-VC     Document 261-2     Filed 12/28/22     Page 31 of 46



Table of Contents
 
 
Item 4.  Controls and Procedures
 
Evaluation of Disclosure Controls and Procedures
 
Our management, with the participation of our President and Chief Executive Officer (who serves as our principal executive officer and principal 
financial officer), has evaluated the effectiveness of our disclosure controls and procedures (as defined in Rules 13a-15(e) and 15d-15(e) under the 
Securities Exchange Act of 1934, as amended) as of the end of the period covered by this Quarterly Report on Form 10-Q. Based on such evaluation, 
our management has concluded that our disclosure controls and procedures were effective at a reasonable assurance level as of March 31, 2020.
 
Changes in Internal Control over Financial Reporting
 
There was no material change in our internal control over financial reporting that occurred during the quarter ended March 31, 2020, that has 
materially affected, or is reasonably likely to materially affect, our internal control over financial reporting.
 
Inherent Limitations on Effectiveness of Controls 
 
Our management, including our President and Chief Executive Officer, does not expect that our disclosure controls and procedures or our internal 
controls will prevent all error and all fraud. A control system, no matter how well conceived and operated, can provide only reasonable, not absolute, 
assurance that the objectives of the control system are met. Further, the design of a control system must reflect the fact that there are resource 
constraints, and the benefits of controls must be considered relative to their costs. Because of the inherent limitations in all control systems, no 
evaluation of controls can provide absolute assurance that all control issues and instances of fraud, if any, within Vaxart have been detected.
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PART II OTHER INFORMATION
 
 
Item 1.  Legal Proceedings
 
From time to time we may be involved in claims arising in connection with our business. Based on information currently available, we believe that the 
amount, or range, of reasonably possible losses in connection with any pending actions against us in excess of established reserves, in the 
aggregate, not to be material to our consolidated financial condition or cash flows. However, losses may be material to our operating results for any 
particular future period, depending on the level of income for such period.

 
Item 1A.  Risk Factors
 
You should consider the risks and uncertainties described under Item 1A of Part I of our Annual Report on Form 10-K for the fiscal year 
ended December 31, 2019, which we filed with the Securities and Exchange Commission on March 19, 2020, together with all other information 
contained or incorporated by reference in this Quarterly Report on Form 10-Q when evaluating our business and our prospects. Except as disclosed 
below, there are no material changes from the risk factors set forth in Part I, Item 1A, in our Annual Report on Form 10-K for the year 
ended December 31, 2019.
 
The COVID-19 coronavirus could adversely impact our preclinical studies and clinical trials.
 
Since the initial report of a novel strain of coronavirus, COVID-19, in China in December 2019, the COVID-19 coronavirus has spread to multiple 
countries, including the United States.  We have active and planned preclinical studies and clinical trial sites in the United States. As the COVID-19 
coronavirus continues to spread around the globe, we will likely experience disruptions that could severely impact our planned preclinical studies 
and clinical trials, including our preclinical studies for our SARS-CoV-2 vaccine and our clinical trials for our vaccine candidate for the GI.1 and GII.4 
norovirus strains. Effects on our preclinical study and clinical trial programs include, but are not limited to:
 
  ● delays in procuring subjects in our preclinical studies;
 
  ● delays or difficulties in enrolling patients in our clinical trials;
 

 
● delays or difficulties in preclinical and clinical site initiation, including difficulties in establishing appropriate and safe social distancing 

and other safeguards at preclinical and clinical sites;
 

 
● diversion of healthcare resources away from the conduct of preclinical and  clinical trials, including the diversion of hospitals serving as 

our clinical trial sites and hospital staff supporting the conduct of our clinical trials;
 

 
● interruption of key preclinical study and clinical trial activities, such as preclinical and clinical trial site monitoring, due to limitations on 

freight and travel imposed or recommended by federal or state governments, employers and others;
 

 
● limitations in employee resources that would otherwise be focused on the conduct of our preclinical studies and clinical trials, including 

because of sickness of employees or their families, delays or difficulties in conducting site visits and other required travel, and the desire 
of employees to avoid contact with large groups of people; and

 
  ● delays in receiving approval from local regulatory authorities to initiate or continue our planned preclinical studies and clinical trials.
 
The global outbreak of COVID-19 continues to rapidly evolve. The extent to which COVID-19 may impact our preclinical studies and clinical trials will 
depend on future developments, which are highly uncertain and cannot be predicted with confidence, such as the ultimate geographic spread of the 
disease, the duration of the outbreak, travel restrictions and social distancing in the United States and other countries, business closures or business 
disruptions and the effectiveness of actions taken in the United States and other countries to contain and treat the disease.
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Item 2.     Unregistered Sales of Equity Securities and Use of Proceeds
 
Not applicable.
 
 
Item 3.     Defaults Upon Senior Securities
 
Not applicable.
 
 
Item 4.     Mine Safety Disclosures
 
Not applicable.
 
 
Item 5.     Other Information
 
Not applicable.
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Item 6.  Exhibits
 
    Incorporated by Reference

Exhibit

Number Description of Document Schedule/Form

File

Number Exhibit Filing Date
4.1 Form of Common Stock Warrant (March 2020) Form 8-K 001-35285 4.1 March 2, 2020

           
4.2 Form of Placement Agent Warrant (March 2020) Form 8-K 001-35285 4.2 March 2, 2020

           
10.1 Form of Securities Purchase Agreement, dated February 27, 

2020, by and among Vaxart, Inc. and the Purchasers named 
therein

Form 8-K 001-35285 10.1 March 2, 2020

           
10.2 * Offer Letter, dated May 1, 2006, by and between the Company 

and Dr. Sean Tucker
       

           
10.3 * Offer Letter, dated March 26, 2018, by and between the 

Company and Margaret Echerd
       

           
10.4 * Letter dated December 27, 2018, from the Company 

to Margaret Echerd
       

           
31.1 * Certification of Principal Executive and Financial Officer 

pursuant to Exchange Act Rule, 13a-14(a) and 15d-14(a), as 
adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 
2002

       

           
32.1 *§ Certification of Principal Executive and Financial Officer 

pursuant to Rule 13a-14(b) of the Securities Exchange Act of 
1934, as amended, and 18 U.S.C. Section 1350, as adopted 
pursuant to Section 906 of the Sarbanes-Oxley Act of 2002

       

           
101 * The following financial information from the Company’s 

Quarterly Report on Form 10-Q for the period ended March 31, 
2020, formatted in Extensible Business Reporting Language 
(XBRL): (i) the Condensed Consolidated Balance Sheets as of 
March 31, 2020 and December 31, 2019, (ii) the Condensed 
Consolidated Statements of Operations and Comprehensive 
Loss for the three months ended March 31, 2020 and 2019, (iii) 
the Condensed Consolidated Statements of Stockholders’ 
Equity for the three months ended March 31, 2019 and 2020, 
(iv) the Condensed Consolidated Statements of Cash Flows 
for the three months ended March 31, 2020 and 2019, and (iv) 
Notes to the Condensed Consolidated Financial Statements

       

           
           

* Filed herewith        
   

§ In accordance with Item 601(b)(32)(ii) of Regulation S-K and SEC Release Nos. 33-8238 and 34-47986, Final Rule: Management’s Reports 
on Internal Control Over Financial Reporting and Certification of Disclosure in Exchange Act Periodic Reports, the certification furnished 
in Exhibit 32.1 hereto is deemed to accompany this Quarterly Report on Form 10-Q and will not be deemed “filed” for purposes of Section 
18 of the Exchange Act. Such certification will not be deemed to be incorporated by reference into any filing under the Securities Act or 
the Exchange Act, except to the extent that the registrant specifically incorporates it by reference.
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SIGNATURES
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the 
undersigned, thereunto duly authorized.
 
 
    VAXART, INC.  
       
       
       
       
Dated: May 12, 2020   By:  /s/ WOUTER W. LATOUR, M.D.  
    Wouter W. Latour, M.D.  
    President and Chief Executive Officer  
    (Principal Executive Officer and Principal 

Financial Officer)
 

       
 

32

321

Case 3:20-cv-05949-VC     Document 261-2     Filed 12/28/22     Page 36 of 46



Case 3:20-cv-05949-VC     Document 261-2     Filed 12/28/22     Page 37 of 46



 
 

Equity Compensation
 

The Board of Directors will review your equity compensation package on at least a semi-annual basis to ensure that you have adequate and 
competitive equity incentives to ensure the Company’s success. You will be eligible to participate in the Company’s equity incentive programs 
to the same extent as other executive officers of the Company, provided that your future stock option and/or restricted stock awards will be 
entirely at the discretion of the Board of Directors.

 
 

Severance
 

If during the term of your employment, (1) you are terminated without “cause”, or (2) you voluntarily resign for “good reason”, then one-half 
(1/2) of your Option Shares shall vest and become immediately exercisable, except that if there are fewer than one-half (1/2) of the Option Shares 
unvested, then all remaining unvested Option Shares shall vest and become immediately exercisable. As used in this agreement, “Option 
Shares” shall mean all options to purchase Company stock held by you at the relevant time, whether or not such options are vested or 
unvested.

 
For the purposes hereof, “cause” shall mean that you:

 

 
• are convicted of, or plead nolo contendere to, any felony or other offense involving moral turpitude or any crime related to your 

employment, or commit any unlawful act of personal dishonesty resulting in personal enrichment in respect of your relationship with 
the Company or any subsidiary or affiliate or otherwise detrimental to the Company in any material respect;

 

 
• fail to consistently perform your material duties to the Company in good faith and to the best of your ability; provided that the 

Company shall not be permitted to terminate you pursuant to this clause unless it has first provided you with written notice and an 
opportunity to cure such failure;

 

  • willfully disregard or fail to follow instructions from the Company’s senior management or board of directors to do any legal act 
related to the Company’s business;

 

  • exhibit habitual drunkenness or engage in substance abuse which in any way materially affects your ability to perform your duties and 
obligations to the Company; or

 
  • commit any material violation of any state or federal law relating to the workplace environment.
 

Solely for the purposes of the severance provisions herein, “good reason” shall mean that you voluntarily cease employment with the 
Company due to (i) a significant change or reduction in your job duties and responsibilities, (ii) a reduction in your cash compensation of more 
than 10%
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(following the establishment of your cash compensation as contemplated herein), or (iii) a change in your job location of more than 50 miles 
from its previous location.

 
At-Will Employment

 
Your employment with the Company is “at-will.” That means that it is not for any specified period of time and can be terminated either by you 
or by the Company at any time, with or without advance notice, and for any or no particular reason or cause. It also means that your job duties, 
title, responsibilities, reporting level, compensation and benefits, as well as the Company’s personnel policies and procedures, may be changed 
with or without notice at any time in the sole discretion of the Company. The “at-will” nature of your employment is one aspect of our 
employment relationship that will not change during your tenure as an employee, except by way of written agreement expressly altering the at-
will employment relationship and signed by you and the Company’s Board of Directors.

 
Conditions

 
This offer, and any employment pursuant to this offer, is conditioned upon the following (to the extent such conditions have not been 
previously satisfied):

 

 
• Your ability to provide satisfactory documentary proof of your identity and eligibility to work in the United States (if you have not 

already done so, please provide the INS Form 1-9, Employment Eligibility Verification, the second page of which includes a 
description of acceptable documentary proof).

 

  • Your signed agreement to, and ongoing compliance with, the terms of the enclosed Employment, Confidential Information, Invention 
Assignment and Arbitration Agreement.

 

  • Your consent to, and our receipt of results satisfactory to the Company of, reference and background checks conduct at the 
Company’s discretion.

 

 

• Your execution and return of the enclosed copy of this letter to me no later than the due date on the last page of this letter, after which 
time this offer will expire. By signing and accepting this offer, you represent and warrant that: (a) you are not subject to any pre- 
existing contractual or other legal obligation with any person, company or business enterprise which may be an impediment to your 
employment with, or your providing services to, the Company as its employee; and (b) you have no and shall not bring onto Company 
premises, or use in the course of your employment with the Company, any confidential or proprietary information of another person, 
company or business enterprise to whom you previously provided services.

 
Other

 
If you accept this offer, and the conditions of this offer are satisfied, this offer and the written agreements referenced in this letter shall constitute 
the complete agreement between you and the
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Company with respect to the terms and conditions of your employment. This letter shall supersede any existing employment arrangement or 
agreement with the Company. Any representations, whether written or oral, not contained in this letter or contrary to those contained in this 
letter, that may have been made to you are expressly cancelled and superseded by this offer. Except as otherwise specified in this letter, the 
terms and conditions of your employment pursuant to this letter may not be changed, except by a writing issued by the President. California law 
shall govern this letter. If any provision of this letter is held invalid or unenforceable, such provision shall be severed, and the remaining 
provisions shall continue to be valid and enforceable.

 
We look forward to you accepting this offer and continuing our mutually rewarding relationship. If you accept this offer, please date and sign 
below on the enclosed copy of this letter and return it to me no later than May 20, 2006. If you have any questions regarding this letter, please 
feel free to contact me at                    .

 
Sincerely,
 
WEST COAST BIOLOGICALS, INC.
 
 
/s/ Dr. Mark Backer 
Dr. Mark Backer

 
I accept the above terms and conditions of my employment with the Company.
 

Dated:     May 20, 2006 /s/ Dr. Sean Tucker         
  Signature
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At-Will Employment
 
Your employment with the Company is “at-will.” That means that it is not for any specified period of time and can be terminated either by 
you or by the Company at any time, with or without advance notice, and for any or no particular reason or cause. In addition, your job 
duties, title, responsibilities, reporting level, compensation and benefits; as well as the Company’s personnel policies and procedures, may 
be changed with or without notice at any time at the sole discretion of the Company. The “at-will” nature of your employment is one 
aspect of our employment relationship that will not change during your tenure as an employee except by way of a written agreement 
expressly altering the at-will employment relationship and signed by you and the Company’s CEO.
 
Conditions
 
This offer, and any employment pursuant to this offer, is conditioned upon the following:
 

 
• Your ability to provide satisfactory documentary proof of your identity and eligibility to work in the United States on 

or before your third day of employment.
 

 
• Your signed agreement to, and ongoing compliance with the terms of our Employee Proprietary Information and 

Inventions Agreement.
 

 

• Your execution and return of this letter to me no later than March 28, 2018, after which time this offer will expire. By 
signing and accepting this offer, you represent and warrant that: (a) you are not subject to any pre-existing contractual 
or other legal obligation with any person, company or business enterprise which may be an impediment to your 
employment with, or your providing services to, the Company as its employee; and (b) you have no and shall not bring 
onto Company premises, or use in the course of your employment with the Company, any confidential or proprietary 
information of another person, company or business enterprise to whom you previously provided services.

 
Entire Agreement
 
 
If you accept this offer; and the conditions of this offer are satisfied, this offer and the written agreements referenced in this letter shall 
constitute the complete agreement between you and the Company with respect to the terms and conditions of your employment. This 
letter shall supersede any existing employment arrangement or agreement with the Company. Any representations, whether written or oral, 
not contained in this letter or contrary to those contained in this letter that may have been made to you are expressly cancelled and 
superseded by this offer. Except as otherwise specified in this letter, the terms and conditions of your employment pursuant to this letter 
may not be changed, except by a writing issued by the CEO. California law shall govern this letter. If any provision of this letter is held 
invalid or unenforceable, such provision shall be severed, and the remaining provisions shall continue to be valid and enforceable.
 
 
 
 

***
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We look forward to your accepting this offer and our having a mutually rewarding relationship. As with all important decisions, you 
should make a decision concerning this offer based on your own independent investigation and judgment concerning the Company and 
its future prospects.
 
If you accept this offer, please date and sign below and return a copy to John at              .
 
Please bring your INS Form I-9 required identification and proof of authorization to work.
 
If you have any questions regarding this letter, please feel free to contact John or me.
 
 
Sincerely,
 
 
 
 
/s/ Wouter Latour, M.D.
 
 
Wouter Latour, M.D.
Chief Executive Officer
 
 
 

 
I accept the above offer, and will begin employment on the date noted above.

 
 

 

 

Dated: March 26,    2018 /s/ Margaret Echerd  
  Signature  
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Exhibit 31.1
 

CERTIFICATION 
 

 
I, Wouter W. Latour, M.D., certify that:
 
1. I have reviewed this Quarterly Report on Form 10-Q of Vaxart, Inc.;
 
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make 

the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered 
by this report;

 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects 

the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
 
4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as 

defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) for the registrant and have:
 

 
(a) designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our 

supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us 
by others within those entities, particularly during the period in which this report is being prepared;

 

 
(b) designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under 

our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial 
statements for external purposes in accordance with generally accepted accounting principles;

 

 
(c) evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about 

the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such 
evaluation; and

 

 
(d) disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s 

most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is 
reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

 
5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial 

reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent 
functions):

 

 
(a) all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are 

reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and
 

 
(b) any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal 

control over financial reporting.
 
 
 
Date: May 12, 2020   By:  /s/ WOUTER W. LATOUR, M.D.
      Wouter W. Latour, M.D.
      President and Chief Executive Officer

     
(Principal Executive Officer and Principal 

Financial Officer)
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Exhibit 32.1
 

CERTIFICATION 
 

Pursuant to the requirement set forth in Rule 13a-14(b) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), and 
Section 1350 of Chapter 63 of Title 18 of the United States Code (18 U.S.C. § 1350), Wouter W. Latour, M.D., President and Chief Executive 
Officer of Vaxart, Inc. (the “Company”), hereby certifies that, to his knowledge:

 

 
(1) The Company’s Quarterly Report on Form 10-Q for the period ended March 31, 2020, to which this Certification is attached as Exhibit 

32.1 (the “Periodic Report”), fully complies with the requirements of Section 13(a) or Section 15(d) of the Exchange Act; and
 

 
(2) The information contained in the Periodic Report fairly presents, in all material respects, the financial condition of the Company at the 

end of the period covered by the Periodic Report and results of operations of the Company for the period covered by the Periodic 
Report.

 
 
 

Date: May 12, 2020   By: /s/ WOUTER W. LATOUR, M.D.
      Wouter W. Latour, M.D.
      President and Chief Executive Officer

     
(Principal Executive Officer and Principal 

Financial Officer)
 
 

A signed original of this written statement required by Section 906 of 18 U.S.C. § 1350 has been provided to Vaxart, Inc. and will be 
retained by Vaxart, Inc. and furnished to the Securities and Exchange Commission or its staff upon request.

 
This certification accompanies the Form 10-Q to which it relates, is not deemed filed with the Securities and Exchange Commission and 

is not to be incorporated by reference into any filing of the Company under the Securities Act of 1933, as amended, or the Exchange Act 
(whether made before or after the date of the Form 10-Q), irrespective of any general incorporation language contained in such filing.
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Vaxart, Inc. Signs Memorandum of Understanding with Attwill Medical Solutions Sterilflow, LP

June 25, 2020

Enabling Production of A Billion or More COVID-19 Vaccine Doses Per Year

Through Large Scale Lyophilization, Tableting and Coating

SOUTH SAN FRANCISCO, Calif., June 25, 2020 (GLOBE NEWSWIRE) -- Vaxart, Inc. (“Vaxart” or the “Company”), a clinical-stage biotechnology
company developing oral  vaccines that  are  administered by tablet  rather  than by injection,  announced today that  it  signed a Memorandum of
Understanding with Attwill  Medical  Solutions Sterilflow,  LP (AMS) affirming the parties’ intent  to  establish  AMS as a  resource for  lyophilization
development  and large scale  manufacturing including tableting and enteric  coating for  Vaxart’s  oral  COVID-19 vaccine.  AMS will  be assigning
dedicated resources and equipment for the scale up and commercial production of the vaccine upon entering a formal agreement.

“We believe AMS’ experience coupled with its ability to manufacture a billion or more doses per year would be a beneficial addition to our group of
CDMO partners and enable the large scale manufacturing and ultimate supply of our COVID-19 vaccine for the US, Europe and other countries in
need,” said Andrei Floroiu, CEO of Vaxart Inc.  “We believe our oral vaccines, generated on our proven platform, have the potential to offer superior
protection against airborne viruses such as SARS-CoV-2 by triggering both mucosal and systemic immunity while being administered by a room
temperature-stable tablet, an enormous logistical advantage in large vaccination campaigns.” 

About Vaxart
Vaxart is a clinical-stage biotechnology company focused on developing oral tablet vaccines designed to generate mucosal and systemic immune
responses that  protect  against  a  wide  range of  infectious  diseases and has the  potential  to  provide  sterilizing  immunity  for  diseases such as
COVID-19. Vaxart believes that a room temperature stable tablet vaccine is easier to distribute, store and administer than injectable vaccines and may
provide significantly faster response to a pandemic than injectable vaccines, enabling a greater portion of the population to be protected. Vaxart’s
development programs include oral tablet vaccines that are designed to protect against coronavirus, norovirus, seasonal influenza and respiratory
syncytial virus (RSV), as well as a therapeutic vaccine for human papillomavirus (HPV). For more information, please visit www.vaxart.com.

Forward-Looking Statements
This press release contains forward-looking statements that involve substantial  risks and uncertainties. All  statements, other than statements of
historical facts, included in this press release regarding Vaxart’s strategy, prospects, plans and objectives, results from pre-clinical and clinical trials,
commercialization  agreements  and  licenses,  beliefs  and  expectations  of  management  are  forward-looking  statements.  These  forward-looking
statements may be accompanied by such words as “should,” “believe,” “could,” “potential,” “will,” “expected,” “plan” and other words and terms of
similar meaning. Examples of such statements include, but are not limited to, statements relating to Vaxart’s intent to enter into a formal agreement
with AMS Vaxart’s ability to develop and commercialize its product candidates and clinical results and trial data (including plans with respect to the
COVID-19 vaccine product candidates); potential partnership opportunities; Vaxart’s expectations regarding the effectiveness and convenience of any
COVID-19 vaccine; and Vaxart’s expectations with respect to the important advantages it believes its oral vaccine platform can offer over injectable
alternatives. Vaxart may not actually achieve the plans, carry out the intentions or meet the expectations or projections disclosed in the forward-looking
statements and you should not place undue reliance on these forward-looking statements. Actual results or events could differ materially from the
plans, intentions, expectations and projections disclosed in the forward-looking statements. Various important factors could cause actual results or
events to differ materially from the forward-looking statements that Vaxart makes, including whether Vaxart and AMS are able to negotiate and agree
upon mutually acceptable terms for a formal agreement; uncertainties inherent in research and development, including the ability to meet anticipated
clinical endpoints, commencement and/or completion dates for clinical trials, regulatory submission dates, regulatory approval dates and/or launch
dates, as well as the possibility of unfavorable new clinical data and further analyses of existing clinical data;  the risk that clinical trial data are subject
to differing interpretations and assessments by regulatory authorities; whether regulatory authorities will be satisfied with the design of and results from
the clinical studies; decisions by regulatory authorities impacting labeling, manufacturing processes, and safety that could affect the availability or
commercial potential of any product candidate, including the poss bility that Vaxart’s product candidates may not be approved by the FDA or non- U.S.
regulatory authorities; that, even if approved by the FDA or non-U.S. regulatory authorities, Vaxart’s product candidates may not achieve broad market
acceptance; that a Vaxart collaborator may not attain development and commercial milestones; that Vaxart may experience manufacturing issues and
delays due to events within, or outside of, Vaxart’s control, including the recent outbreak of COVID-19; that Vaxart may not be able to obtain, maintain
and enforce necessary patent and other intellectual property protection; that Vaxart’s capital resources may be inadequate; Vaxart’s ability to obtain
sufficient capital to fund its operations on terms acceptable to Vaxart, if at all; the impact of government healthcare proposals and policies; competitive
factors;  and other risks descr bed in the “Risk Factors” sections of Vaxart’s Quarterly and Annual Reports filed with the SEC. Vaxart does not assume
any obligation to update any forward-looking statements, except as required by law.

Investor Contacts:

Brant Biehn     Hans Herklots
Vaxart, Inc.     LifeSci Advisors, LLC
650 550 3500     646 978 5126
IR@vaxart.com     hherklots@lifesciadvisors.com
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Vaxart’s COVID-19 Vaccine Selected for the U.S. Government’s Operation Warp Speed

June 26, 2020
OWS to Test First Oral COVID-19 Vaccine in Non-Human Primates

SOUTH SAN FRANCISCO, Calif., June 26, 2020 (GLOBE NEWSWIRE) -- Vaxart, Inc., a clinical-stage biotechnology company developing oral
vaccines that are administered by tablet rather than by injection, today announced that its oral COVID-19 vaccine has been selected to participate in a
non-human primate (NHP) challenge study, organized and funded by Operation Warp Speed, a new national program aiming to provide substantial
quantities of safe, effective vaccine for Americans by January 2021.

The study is designed to demonstrate the efficacy of Vaxart’s oral COVID-19 vaccine candidate.

“We are very pleased to be one of the few companies selected by Operation Warp Speed, and that ours is the only oral vaccine being evaluated. 
SARS-CoV-2, the coronavirus that causes COVID-19, is primarily transmitted by viral particles that enter through the mucosa - nose, mouth or eyes -
strongly suggesting that mucosal immunity could serve as the first line of defense,” said Andrei Floroiu, Chief Executive Officer of Vaxart Inc.  “In
addition, our vaccine is a room temperature-stable tablet, an enormous logistical advantage in large vaccination campaigns.”

About Vaxart
Vaxart is a clinical-stage biotechnology company focused on developing oral tablet vaccines designed to generate mucosal and systemic immune
responses that protect against a wide range of infectious diseases and has the potential to provide sterilizing immunity for diseases such as
COVID-19. Vaxart believes that a room temperature stable tablet vaccine is easier to distribute, store and administer than injectable vaccines and may
provide significantly faster response to a pandemic than injectable vaccines, enabling a greater portion of the population to be protected. Vaxart’s
development programs include oral tablet vaccines that are designed to protect against coronavirus, norovirus, seasonal influenza and respiratory
syncytial virus (RSV), as well as a therapeutic vaccine for human papillomavirus (HPV). For more information, please visit www.vaxart.com.

Forward-Looking Statements
This press release contains forward-looking statements that involve substantial risks and uncertainties. All statements, other than statements of
historical facts, included in this press release regarding Vaxart’s strategy, prospects, plans and objectives, results from pre-clinical and clinical trials,
commercialization agreements and licenses, beliefs and expectations of management are forward-looking statements. These forward-looking
statements may be accompanied by such words as “should,” “believe,” “could,” “potential,” “will,” “expected,” “plan” and other words and terms of
similar meaning. Examples of such statements include, but are not limited to, statements relating to Vaxart’s ability to develop and commercialize its
product candidates and clinical results and trial data (including timing for and plans with respect to the COVID-19 vaccine product candidates and
Operation Warp Speed and the NHP challenge study); potential partnership opportunities; Vaxart’s expectations regarding the effectiveness and
convenience of any COVID-19 vaccine; and Vaxart’s expectations with respect to the important advantages it believes its oral vaccine platform can
offer over injectable alternatives. Vaxart may not actually achieve the plans, carry out the intentions or meet the expectations or projections disclosed
in the forward-looking statements and you should not place undue reliance on these forward-looking statements. Actual results or events could differ
materially from the plans, intentions, expectations and projections disclosed in the forward-looking statements. Various important factors could cause
actual results or events to differ materially from the forward-looking statements that Vaxart makes, including uncertainties inherent in research and
development, including the ability to meet anticipated clinical endpoints, commencement and/or completion dates for clinical trials, regulatory
submission dates, regulatory approval dates and/or launch dates, as well as the possibility of unfavorable new clinical data and further analyses of
existing clinical data;  the risk that clinical trial data are subject to differing interpretations and assessments by regulatory authorities; whether
regulatory authorities will be satisfied with the design of and results from the clinical studies; decisions by regulatory authorities impacting labeling,
manufacturing processes, and safety that could affect the availability or commercial potential of any product candidate, including the possibility that
Vaxart’s product candidates may not be approved by the FDA or non- U.S. regulatory authorities; that, even if approved by the FDA or non-U.S.
regulatory authorities, Vaxart’s product candidates may not achieve broad market acceptance; that a Vaxart collaborator may not attain development
and commercial milestones; that Vaxart may experience manufacturing issues and delays due to events within, or outside of, Vaxart’s control,
including the recent outbreak of COVID-19; that Vaxart may not be able to obtain, maintain and enforce necessary patent and other intellectual
property protection; that Vaxart’s capital resources may be inadequate; Vaxart’s ability to obtain sufficient capital to fund its operations on terms
acceptable to Vaxart, if at all; the impact of government healthcare proposals and policies; competitive factors;  and other risks described in the “Risk
Factors” sections of Vaxart’s Quarterly and Annual Reports filed with the SEC. Vaxart does not assume any obligation to update any forward-looking
statements, except as required by law.

Contacts  
   
Brant Biehn Hans Herklots
Vaxart, Inc. LifeSci Advisors, LLC
650 550 3500 646 978-5126
IR@vaxart.com hherklots@lifesciadvisors.com
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